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Duriﬁg«consideration ef Calendaxr Item 9, attached, My. Jares F.
prout, Chief, r,and Management and conservation, summarizei the
item. He stated that the auditors of the commission's stafi

had requested that he emphasize a financial audit had not been

performed On #He grang to the Moss panding Haxbor pistrxict and
‘that this item conceuned only the management audit.

Mx. Trout explained that the management audit focused on the in=-
consistencies between the granted lands statute, ‘the common law
trust, and the activities within the Harbor District, most of
which have been corrected due to the qéqd,management'practices
instituted by the District's new general managex; Mr. william
Wimmer. He summarized by stating that the audit repoxrt showed:

1. NORTH HARBOR

rhe present agreement petween the Harbor pistrict
and ‘the Elkhorn yacht Club in of fect made the yacht
club the managexr of the tidelands in the north
harbor. Certa.n provisions Of this agreement are
inconsistent with the trust and not in the puablic
interest. The District has been working very hard
to correct that situation.

SOUTH HARBOR

More Aifficult problems are involved in that:

1} theére are a number of wharves and pilers whicl
the pistrict may have sold in the past fox very
simall amounts of moneyi ani 2) there are a
number of piers and wharves paying lictle, if
any, rent. He stated the resolution of *his
problem is going to require completion of a
survey by the cormission's staff which should be
completed by the first of the calendar yearl,

With regard to cthe agreement with the Elkhorn Yacht Club,
rommi ssion=alternate Bekty Jo Smith wanted to be suxe that any
new agreement would include a clause preventing discriminatoxry
practices. Ms. Libby Ragmussen, Granted Lands Representative,
stated that the Commission did not have any specific reguire-
manks to be included in such An agreenent, but that the staff
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would make sure this clause was inserted: Mr. Trout pointed

out ‘that with regard to other grantees which have iscued lease
t yacht clubs, the bylaws ar constitutions have included, or
heve been amended to include, a nondiscriminatory policy.

Mr. Granville Perkins, Commissioner, Moss Landlng Harbor
Comm1551on, and Chairman of its Property Committee, appeared
in support of the item. Mn. Perkins stated that the results
of this audit concerning the Elkhorn Yacht Club were not new
to their Commission. They had previously heen informed by a
former Granted Lands Repmesentatlve of the Commission that 1if
the Harbor District entéered into an agreement béing proposed
by the Yacht Clul, they would be in violation of their grant,
and the Ccmmissic - would have an obligation to consider
revoking the grz... He stated, though, that the District is
fully aware of its management rnsponvlbllltxgs in the north
haxbor, and any future lease agreement with the Yacht Glub
would clearly stipulate that the north harbor is under the
governance of the Moss Land;ﬂg Harbor District

Mr. Perkins indicated, however, that if the problems identified
in. the audit with regard to the Yacht Club and the District are
not resolved, the District would take over the operation of

the north harbor. Ms. Smith again questxpned whether a pro-
vision would be inserted in the Yacht Club's agreement pre-
venting discrimination. Mr. Perkins assured Ms. Smith that
this type of prov1sxon would. be anluded Mr. Perkins also
poancd out some mipor errors in the management audit dealing
with owhership problems.

chairman Kenneth Cory then requested that the staff's recommen-
dation be amended as follows:

In Recommendat.on 2a and 2b, strike the words "shall include"
and insert the words "may include". This amendment was in-
serted zo that it would not be mandatory for the Dbistrict to
conclude the lease with the Yacht Clup if in fact a satisfactory
agreement cannot be reached.

Ms. Smith asked if the staff had contemplated performing a
financial audit on this grant in the immediate future. Mr. Trout
stated that in the staff's opinion, a financial audit was not
Justlfxed at this time because there were other grants of higher
priority needing this type of audit.

Mr. William Wimmer, General Manager, Moss Landing Harbor District,
ppeared in support of the item. Mr. Wimmer briefly reiterated
Mr. Perkins' statements. He also stated the Harboc District is
presently undergoing an annual financial audit by the fixm of
Iaskins and Sells. He indicated the Commission will receive a
copy of that report upon its completion.
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Upon motion duly made and carried, the following resolution
was adopted by the commission by a vote of 3-0:

THE COMMISSION:

1. NOTIFIES MOSS LANDING HARBOR DISTRICT OF THE CONTENT
AND CONCLUSIONS OF THLS AUDIT.

2. FINDS THAT EITHER OF THE FPOLLOWING SOLUTIONS, WHILE
NOT EXCLUDING OTHER POSSIBLE SOLUTIONS THAT THE DISTRICT

MAY WISH TO ADOPT; WOULD PEND TO SATISFY SUCH REQUIRE~-
MENTS FOR COMPLIANCE:

(a) THE DISTRICT MAY CONCLUDE 2 LEASE WITH THE ELKHORN
YACHT CLUB WHEREBY THE CLUB PAYS FAIR MARKET RENTAL
BASED ON APPRAISED VALUE OR A SPECIFIBD PERCENTAGE

OF REVENUES COLLECTED FOR THE USE OF NORTH HARBOR
AND TAKE WHATEVER ACTIONS ARE NECESSARY TO ESTABLISH
LEASES IN SOUTH HARBOR AND TO PREVENT PRIVATE
PARTIES FROM USING TIDELANDS WITHOU PROPER BUTHORE-
ZATION.

PHE DISTRICT MAY CONCLUDE A NEW AGREEMENT WITH THE
YACHT CLUB WHEREBY THE CLUB PAYS RENT AND CLEARLY

AGREES TO PROVIDE PUBLIC SERVICES AND TAKE WHATEVER
ACTIONS ARE NECESSARY ¢0 ESTABLISH LEASES IN SOUTH
HARBOR AND TO PREVENT PRIVATE PARTIES FROM USING

7T DELANDS WITHOUT PROPER AUTHORIZATION.

REQUIRES, WITHIN 1 YEAR FBOM THE DATE OF SUCH NOTIFICATION,
THAT THE DISTRICT, 1IN COOPERATION WITH COMMIBSION STAFF,
ADOPT APPROPRIATE MEASURES TO BRING ITS ADMINISTRATION

OF THE LANDS GRANTED TO IT INTO COMPLIANCE WITH THE TERMS
OF THE GRANTING STAELUTES. AND THE COMMON LAW TRUST OR
SUBMIT A PROGRESS REPORT REGARDING THE MEASURES TAKEN {0

ACHIEVE THIS END.

AUTHORTZES THE EXECUTLVE OFFICER TO 'FAKE ANY STLPS NECES-
SARY INCLUDING HOLDING A PUBLIC HEARING, TO DEPERMINE TIF
THE DISTRICT HAS ADOPTED APPROP RIATE, CORRECT:VE MEASURES
AT WHICH TIME THE GRANTEE WILL BE GIVEN AN GPRORTUNITY TO
FULLY EXPRESS ANY DISAGREEMENT WITH THE COMMISSION FINDINGS
OR DESCRIBE ANY EXTENUATING CTRCUMSTANCES CAUSING THE
VIOLATIONS AND/OR DELAYS.
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5. TINDS THAT, IN THE BVENT OF A PETERMINATION THAT THE
PISTRICT HAS NOT ADOPTED APPROPRIATE CORRECTION MEASURES,
THAT THE ATTORNEY GENERAL AND/OR STAFF COUNSEL, BRING AN
ACTION IN THE SUPERIOR COURT OF MONTEREY COUNTY TO DECLARE
PHAT THE GRANT UNDER WITCH THE TRUSTEE HOLDS SUCH TLDELANDS.
IS REVOKED FOR SUBSTANTIAL PAILURE TO COMPLY WITH THE TERMS
OF SUCH GRANT AND THE OTH ‘R APPLICARTE PROVISIONS OF TAW.
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RESULTS OF MANAGEMENT PRACTLGES

Y

AUDIT OF 'MOSS LANDING HARBOR DISTRICT

TRUSTEE: Moss Landing Harbor Di-trict
p. 0, Box 102
Moss Landing, California 95039

LOCA™'ION: Granted ride and submerged lands at Moss
Landing, County of Monterey-

PURPOSE: Audit of the administyrative practices of
the District to determine compliance with
the terms of the grant and ‘the common law

publ ic trust .

BACKGROUND: on June 22, 1943, the Moss Landifig Harbor
District was cfeated,under Section
et. seq. of the Harbors and Navigation
Code.

Chapter 1190 of the Statutes of 1947 and
Chapter 131 of the Statutes of 1967 granted
certain tide and submerged Lards at Moss
Landing in Monterey Count] ro the Moss

Landing Harbor District. The graut. was

made £Or harboy purposes and for the promotion
and‘accommodapioﬁ of commerce and navigation.

on June 8, 1952, an agyeement was signed
between ¢he Elkhorn Yacht Club and the

Moss Landing Harbor District and filed

with the County of Monterey, Book 1404,
Page 55L: BY virtue of this Agreement,

the Yacht Club became the Operating Agent
of ‘the Harbor pistrict for the North Harbor.

Responding to charges from a member of

the Moss Landing Harbor pDistrict constituency
about alleged‘deﬁiciencies in the pistrict's
management of granted ride and submerged

lands, Commission stalf undertook an audii

of the administrative and financial practices
of the Distvict. The purpose of chis Management
practices Audit has been tO determine whether
ar not there has been substantial failure,

(Rav. 7-14=78)
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on the parnt of the Moss Landing Harbor
District, Lo comply with the texms of its
granting statutes ahdlor with the~conditions
of the tidelands trust ag found in the
gommon law, herein referred to as the common
Law trust.

INVESTIGATION& 1 order GO make such a dgtermination,

staff’investigaued'the‘ﬁollowing areas

28 -hey pertaim €o the granted lands:
Leilization of grauted fands,
K\ministrationﬂand control of granted«tands,
Pe licles andwproceduweé governing leases,
yents and franchises, and
Admpinistation of ridelands revenues.

Rased on depailedﬁexaﬁination‘and analysis
of all vecords and documents judged relevant
to ‘this investigation of MQSS‘Ldﬁding'Harbor
District, this Management Practices Audit
concludes that theré has been substantial
viglation of Chapter 1190, Statutes ok

1967, and of the common law trust implicit
in such grants.

These violations, discussed in the texty
axe summarizel as follows:

1) Granted tide and submerged lands bave
peen put to uses ghich fayor private.
rather than public benefit.

The 1952 Agrecment which made the Elkhorn
yacht Club trie Operalting Agent of the
Harboxr Distiicl for the North Harbor
names the members of the Club as the
primary beneficiaries of the harbor
facilities. There is also no evidence

of discrimination or & monopoly , however,
the Agreement contains MO specific
provision to prevent this.

Granted tide and submerged lands have
peen put to uses which favor local
rather than statewide benefit.

Again, the 1952 Agreement which names
the Club members as the primary bene-
ficinries of the harbor facilities
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précmudes uses with a statewide penafit.

The fact that theve is only one gransient
perth also indicates a tack of provision

for the use of facilities bY residents

of cther parts of the State. '

Grantced ride and submerged hands,tntended
py statute to be used in furthexance

of copmerce, navigatior and fishing

have heen aked For private recreation
while needs for commexrce. navigation

and fishing went unmets

section 9 of rhe 1952 Agreement declares
rhat the Noﬁbh;ﬁarbov facilitdes shall

pe used only py “"pleasur® craft! and

use by an Gthier kidd of craft, or

for any other purpose,'becomes ineidental
to that primary use. '

in addition, the Legislature has, in
numerous instances, made grants in
which a much proader TANHE of uses
'was\apthopizedu The Fact that
Legislature'did not choose to

these varied uses when making

T.anding grant suggests chat a more
regtrictive {nterpretation of authorized
uses was jntended.

Granted lands have peen Left under

the use and control of a private organ-
ization for 8 proloﬂged and indefinite
period.

gections 1 and 2 of the 1952 Agreement

make the vacht Club che exclusive operating
agent with an {rrevocable option to

leasec the facilities, which lease may

be antomatically rencwed fyrom year

to year. The North Harbor facilities

arc not oow covered by 1eas€ or permit.
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private interests have been receiving
virtually free use of public property
for over 20 years.

The duties that the Yacht Club performs
and the charges that they agree to

pay are actually among rhose routinely
required in rypilcal leases of Stabe
tidelands (i.e., wliere the lessor is
the State Lands Commission), and are
invaxiably "in addition to the amount
of rent, Nor does the fact that the
Yacht Club as & non-profit orgdnization
providing certain services {o the public
suffice to justify thelt ient free

use of State tidelands.

Lastly, the status of several facilivies
using tidelands iIn South. Haxbor is

not clearly established. The District
may be entitled Lo rent it is not now
receiving. L

Most of the violations can be traced to

the 1952 Agreement which gave the Elkhorn
Yacht Glub administrative conttol aver
Novth Havrbor granted‘tide dind submerged
1ands. Although this investigation has

found no evidence that the Yacht Club or
any of its members ever intended to divert
tidelands revenues jnto private hands or

to otherwise defraud the public, it appears
clear that sovereign Lide and submerged
lands have sevved primarily as a convenience
to a private prganization, and considerations
of general statewide benefit have been
incidental.

Likewise, this investigation has found

no mismanagement, apart from minor incidents
which cannot Dbe considered typical or character-
istic of the overall pattern. The Elkhotn

Yacht Club appears to have been motivated

by tte desirve O guarantee the security

of the vevenue bond investment, and to

maintain Nerth Haxbor facilities suitable

for recrention eraft., The Club has managed

the area under ibts charge in an ef ficient
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mannet, consistent with the goals and purposes
of ‘the Club and the terms of the Agreement;
with the District, It has regularl; yepaid

its bonded indebtedness and it ‘has contained
expenditures within the limits of its revenues,
s$0 tHat the North Harbor facilities have

been self supporting. It has kept rentals
fairly low while providing necessary main-
tenance and utility servicdes at reagonable
cost. It has not incurrved any additional,
indebtedness and has net received any ltayx
revenues,.

Unfortunately, such managament, proper
on private lands, is not necessarily suitable

for sovereign tide and submerged lands,
for this audit finds that the goals of

the Yacht Club aiid the Cerms of the Agreesment
have not been directed toward the fiurtherance
of the public Erust, and that ‘this trust

has been violated. '

Members of the Club undoubtedly saw themselves
as shareholders in "?Their Enterprige',

wvhich admittedly they had largely ingpired

and financed. Nonetheless, purchasers of
public revenue ‘bonds, issued pursuant to

the Harbors and Navigation Code, are not
shareholders in a private company and are

not entitled by their purchase bo exert
control over the praject which they are
financing.

LE the Club acts in the capacity of Agent

for the Moss Landing Havbotr District in
North Harbor tidelandg administration,
considerations of general statewide benefit
must come first., If the Club desires to

use such lands primarily for its own benefir,
Lt must execute a lonse apd pay Falr market
value. ‘

Problems velating to ownership of South
Harbor facilities and lands may bhe clarified
when the Commission survey, requirved by
Chapter 131 of the Statutl s of 1967, is
complete, 'The survoy which was due in 1969,
was delayed for 5 years because an agreement
could not be reached between the Harbor
District and the State Lands Commission,
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It has more recently been delayed by a
shortage of staff. The District will be
expected o assert and reestablish aay

>

rights it may have teen neglecting:
EXHIBIT: A. Grant Map.
I7 1S RECOMMENDED THAT THE COMMISSION:
i. NOTIFY MOSH LANDING HARﬁOR‘018TKICT QF THE ‘COMTENT

! §

AND CONCLUSIONS OF THIS AUDIT.

2. FIND THAT EITHER OF THE FOLLOWING SOLUTIONS, WHILE
NOT EXCLUDING OTHER POSSIRLE SOQLUTIONS THAT THE DLSTRICT
MAY WisH TO ADOPT, WOULD TEND- TO SATLISFY SUCH REQUIRE-
MENTS FCR COMPLIANCE:

(a) THE DISTRICT SHALL CONCLUDE A LEASE WITH THE ELRHORN
Y/CHT CLUB WHEREBY THE CLUB PAYS FAIR MARKET RENTAL
BASED ON APPRAISED VALUE OR A SPEGIFIED PERCENTAGE
OF REVENUES COLLECTED FOR THE USE OF NORTH HARROR
AND TAKE WHATEVER ACTIONS ARE NECESSARY 10 ESTABLISH
i EASES IN SOUTH HARBOR AND TO PREVENT PRIVATE
SARTIES FROM USING TIDELANDS WITHOUT PROPER AUTHORT -
ZATION.,

THE DISTRICT SHALL CONCLUDE A NEW AGREEMENT WITH
THE YACHT CLUB WHERERY THE CLUR PAYS RENT AND
CLEARLY AGREES TO PROVIDE PUBLIC SERVICES AND

TARE WHATEVER ACTIONS ARE NECESSARY TO ESTABLISH
LEASES IM SOUTH HARBOR AND TO PREVENT PRIVATE
PAR$I?S FROM USING TIDELAWDS WiTHOUT PROPER AUTHOR-
TZATION. :

REQUIRE, WITHIN 1 YBAR FROM ‘THE DATE OF SUCH WOTIFICATION,
THAT THE DISTRICT, IN COOPERATION WITH COMMISSION STAFF,
ADOPT APPROPRIATE MEASURES TO BRING ITS ADMINISTRATION

OF THE LANDS GRANTED TO IT INTO COMPLIANCE WITH THE

TERMS OF THE GRANTING STATUTES ARD THE COMMON LAW TRUST
OR SUBMET A PROGRESS REPORT REGARDENG THE MEASURES

TAKEN TO ACHTEVE THIS END.

AUTHOKIZE 'THE EXECUTIVE OFFICER TQ TARE ANY STEPS NECES~
SARY LNCLUDTNG HOLDING A PUBLIC HEARING, TO DETERMINE

If THE DISTRICT HAS ADOPTED APPROPRTIATE, CORRECTIVE
MEASURES AT WHICH TIME THE GRANTER WiLL BE GIVER AN
OPFORTUNTTY TO FULLY EXPRESS ANY DISAGREEMENT T

THE -COMMISSTON FINDINGS OR DESCRIBE ANY EXTENUATING
 CLRGUMSTANCES CAUSING THE Y {OLATIONS AND/OR DELAYS.
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FIND THAT, LR THE EVENT OF A DE FERMINATION 'THAT THE
DISTRICT HAS NOT ADOPTED APPROPRIATE CORRECTION MEASURES,
THAT THE ATTORNEY GENERAL AWD/OR STATE COUNSEL BRING

AN ACTION 1N THE SUPERIOR CGURT OF MONTEREY COUNTY

T0 DECLARE THAT THE GRANT UNDER WHICH THE TRUSTEE HOLDS
SUCH TLDELANDS 1. REVOKED FOR SURSTANT AL FATLURE TO

AOMPLY WLTH THE 7. RMS OF SUCH GRANT AND THE OTHER APPLICABLE
PROVISIONS OF LAW.
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