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GENERAL LEASE – OTHER

APPLICANT:
237 North First Street Holdings, LLC
PROPOSED LEASE:
AREA, LAND TYPE, AND LOCATION:
Filled sovereign land in the historic bed of the Guadalupe River, adjacent
to Highway 237 and the Guadalupe River, San José, Santa Clara County.
AUTHORIZED USE:
Cleanup, rehabilitation, use, and maintenance of the existing fencing and
open space, including removal of surface trash and debris.
LEASE TERM:
10 years, beginning upon full execution of the lease, but no later than
August 23, 2020.
CONSIDERATION:
The public use and benefit, with the State reserving the right at any time to
set a monetary rent if the Commission finds such action to be in the
State’s best interests.
SPECIFIC LEASE PROVISIONS:
•
Liability insurance in an amount no less than $2 million per
occurrence.
•

Lessee shall work with the City of San Jose to develop a homeless
encampment relocation plan.

STAFF ANALYSIS AND RECOMMENDATION:
Authority:
Public Resources Code sections 6005, 6106, 6216, 6301, 6501.1, and
6503; California Code of Regulations, title 2, sections 2000 and 2003.
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Public Trust and State’s Best Interests Analysis:
The Applicant has applied for a General Lease – Other to clean up and
maintain existing open space located in the historic bed of the Guadalupe
River and surrounding area. The purpose of the cleanup activity is to
improve the site through removal of surface trash and debris, thereby
allowing the site to restore itself naturally and passively, over the term of
the lease, to the original scenic view. The Applicant owns the upland
adjoining the lease premises.
The state gained ownership of the parcel through a land exchange with
Santa Clara County Flood Control and Water District (Item 16, March 1,
1971). The land exchange resulted in improvements to navigation, flood
control protection, and enhancements to the configuration of the
Guadalupe River. The authorization also included deposit of fill and
improvement of the historic bed of the Guadalupe River. The current
location of the Guadalupe River can be accessed by the public via the
Guadalupe River Trail.
The cleanup area is left over from the re-channelization of the Guadalupe
River. The filled channel and surrounding land are currently the location of
several homeless encampments that have damaged native plant material
and wildlife habitat. A two-alarm, 5-acre fire of undetermined origin
occurred at the site on July 18, 2019, and caused the temporary closure of
at least one lane of westbound Highway 237.1 The fire underscores the
urgency of improving conditions at the site to protect the natural
environment, public health and safety, and prevent an emergency.
As part of an effort to reach out to the on-site homeless community, staff
contacted the City of San José, Housing Department, Homelessness
Response Team (Team). The Team provided a listing of services, and
Commission staff provided this information to the Applicant. The
information from the Team included several resources for the community
experiencing homelssness, including housing and rental assistance. The
Applicant has advised staff of their interest in assisting the on-site
homeless community with relocation expenses, such as general moving
costs and has agreed to donate funds to the City’s Housing Department
as part of a more sustainable, long-term plan to provide services and
housing to the homeless.
Municipalities generally have broad powers to act on behalf of public
health and safety within their boundaries. Staff recommends that the
Commission direct the Executive Officer to send a letter to the City of San
1

https://www.nbcbayarea.com/news/local/Firefighters-Battle-Brush-Fire-in-San-Jose-512906411.html
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José (City) acknowledging that law and code enforcement activities to
protect the public health and safety are within the City’s police powers and
expressly giving permission to access sovereign land at this location for
such protective activities.
The Guadalupe River Trail is adjacent to the cleanup site, so the public
will have the ability to observe the restoration as it naturally occurs.
Although the public can access the site from the Guadalupe River Trail, a
steep grade exists from the trail to the site. Once the site is free of debris,
the Applicant will hire a company to conduct a site study of plants and
animals.
Staff recommends that authorization of the lease be conditioned upon the
Applicant developing a plan with the City to facilitate relocation of persons
experiencing homelessness at the site. Specifically, staff requests that the
Commission authorize the Executive Officer to review the proposed plan
for compliance with the lease provisions, and, if determined to be
sufficient, approve the plan and authorize staff to execute the lease.
The proposed cleanup is considered beneficial because it will restore the
open space site by allowing the area to recover naturally. The Applicant
will actively manage the site and must carry liability insurance to protect
the state from any incidents or damage that could occur due to the lease
activities. The lease does not alienate the State’s fee simple interest, or
permanently impair public rights. The lease is limited to a 10-year term
and does not grant the lessee exclusive rights to the lease premises. The
non-exclusive nature of the lease means that other parties could
potentially propose additional activities or projects to more actively restore
habitat or develop public access and recreation uses at the site.
Furthermore, the action will not impede or impair any other Public Trust
uses in the area.
Climate Change:
As stated in Safeguarding California Plan: 2018 Update (California Natural
Resources Agency 2018), climate change is projected to increase the
frequency and severity of natural disasters related to flooding, fire,
drought, extreme heat, and storms. The lease area is primarily open land
with moderate to low vegetation fuels and are vulnerable to the above
events, including drought and the threat of wildland fires. The former
channel of the Guadalupe River does not become inundated. Regular
maintenance of vegetation within the lease premises will help minimize the
threat of fire hazards to the lease premises.
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Conclusion:
For all the reasons above, staff believes the proposed lease is consistent
with the common law Public Trust Doctrine and is in the best interests of
the State.
OTHER PERTINENT INFORMATION:
1.
Approval or denial of the application is a discretionary action by the
Commission. Each time the Commission approves or rejects a use of
sovereign land, it exercises legislatively delegated authority and
responsibility as trustee of the State’s Public Trust lands as authorized by
law. Upon expiration or prior termination of the lease, the lessee has no
right to a new lease or to renewal of any previous lease.
2.

This action is consistent with Strategy 1.1 of the Commission’s Strategic
Plan to deliver the highest levels of public health and safety in the
protection, preservation and responsible economic use of the lands and
resources under the Commission’s jurisdiction and Key Action 1.2.4 to
prioritize the use of sovereign lands where appropriate for open space,
wetlands, riparian habitat and habitat preservation, restoration, and
enhancement.

3.

Staff recommends that the Commission find that this activity is exempt
from the requirements of the California Environmental Quality Act (CEQA)
as a statutorily exempt project. The project is exempt under Public
Resources Code section 21084, subdivision (b)(4), and California Code of
Regulations, title 14, section 15269, subdivision(c), Emergency Projects,
specific actions necessary to prevent or mitigate an emergency.

4.

Staff also recommends that the Commission find that this activity is
exempt from the requirements of CEQA as a categorically exempt project.
The project is exempt under Class 4, Minor Alterations to Land; California
Code of Regulations, title 14, section 15304, and title 2, section 2905
subdivision (d)(3), Removal of derelict or hazardous structures.
Authority: Public Resources Code sections 21080 and 21084; and
California Code of Regulations, title 14, sections 15260 and 15300; and
title 2, section 2905.

EXHIBITS:
A.
B.
C.

Land Description
Site and Location Map
City of San José Homeless Services List
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RECOMMENDED ACTION:
It is recommended that the Commission:
CEQA FINDING:
1.
Find that this activity is exempt from the requirements of CEQA as
a statutorily exempt project pursuant to Public Resources Code
section 21084, subdivision (b)(4), and California Code of
Regulations, title 14, section 15269, subdivision(c), Emergency
Projects, specific actions necessary to prevent or mitigate an
emergency.
2.

Find that the activity is also exempt from the requirements of CEQA
pursuant to California Code of Regulations, title 14, section 15061
as a categorically exempt project, Class 4, Minor Alterations to
Land and title 2, section 2905, subdivision (d)(3); Class 4, Minor
Alteration to Land, Removal of derelict or hazardous structures.

PUBLIC TRUST AND STATE’S BEST INTERESTS:
Find that the proposed lease will not substantially impair the public rights
to navigation and fishing or substantially interfere with the Public Trust
needs and values at this location, at this time, and for the foreseeable
term of the lease; is consistent with the common law Public Trust Doctrine;
and is in the best interests of the State.
AUTHORIZATION:
1.
Authorize issuance of a General Lease – Other to the Applicant,
execution conditioned on approval of the plan described in item 2 of
this Authorization; beginning upon full execution of the lease, but no
later than August 23, 2020, for a term of 10 years, for the cleanup,
rehabilitation, use, and maintenance of the existing open space,
including removal of surface trash and debris, as described in
Exhibit A and shown on Exhibit B (for reference purposes only),
attached and by this reference made a part hereof; consideration
being the pubic use and benefit, with the State reserving the right at
any time to set a monetary rent if the Commission finds such action
to be in the State’s best interests.
2.

Authorize the Executive Officer to review the plan formulated by the
Applicant and the City pursuant to the terms of the lease to facilitate
relocation of persons experiencing homelessness at the site, to
review the plan for compliance with the lease provisions, and, if
deemed sufficient, approve the plan and authorize staff to execute
the lease.
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3.

Direct the Executive Officer to send a letter to the City of San José
acknowledging that law and code enforcement activities to protect
the public health and safety are within the City’s police powers and
expressly give permission to access sovereign land at this location
for such protective activities.
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This Exhibit is solely for purposes of generally defining the lease premises, is
based on unverified information provided by the Lessee or other parties and is
not intended to be, nor shall it be construed as, a waiver or limitation of any State
interest in the subject or any other property.
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