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RESPONSES TO COMMENT SET 9: COMMUNITIES FOR A BETTER 
ENVIRONMENT 

9-1 See Master Response MR-4. 

9-2 See Master Response MR-4. 

9-3 See Master Responses MR-1 and MR-2. 

9-4 See Master Response MR-3. 

9-5 See Master Response MR-5. 

9-6 Section 4.1 of the Environmental Impact Report (EIR) calculates the probability 

of an in-motion tank vessel spill based on statistical data modified to be 

appropriate for the San Francisco Bay Area (Bay Area), and thus, considers 

the anticipated vessel traffic levels in the Bay Area. Numerous vessel traffic 

safety measures are in place to manage vessel traffic in the bay, including the 

Vessel Traffic Service, Regulated Navigation Areas, pilot requirements, and 

tug escort requirements. In addition, the Harbor Safety Committee 

continuously monitors vessel traffic in the bay and recommends additional 

safety measures, when deemed necessary. Thus, the California State Lands 

Commission (CSLC) believes that with these measures in place and 

considered in the EIR, the analysis adequately addresses the potential risk 

from potential future levels of vessel traffic in the bay. 

The potential impacts from climate change and sea-level increases are 

addressed in Section 4.5, Greenhouse Gas Emissions and Climate Change, of 

the EIR. Based on available data, the EIR estimates that a sea-level rise of 0.2 

foot (2.4 inches) can be expected over the 30-year lease period. Such a sea-

level rise should have no impact on the Tesoro Refining and Marketing 

Company, LLC (Tesoro) Avon Marine Oil Terminal (Avon Terminal). The 

potential impact of sea-level rise on marine oil terminals has been addressed 

through a revision to the Marine Oil Terminal Engineering and Maintenance 

Standards (MOTEMS [Cal. Code Regs., tit. 24, § 3103 F.5.3.4]) that requires 

all marine oil terminals to consider the effects of predicted sea-level rise over 

the life of a marine oil terminal. Per MOTEMS, the effects of sea-level rise 

would be incorporated into the Project’s design, and therefore, a less-than-

significant impact is expected. 

9-7 Communities for a Better Environment’s (CBE) general summary of concerns 

is acknowledged. The CSLC interprets this comment as a summary of specific 

concerns expressed by CBE within its comment letter. See specific responses 



Responses to Comments 

January 2015 II-101 Tesoro Avon Marine Oil Terminal 
Lease Consideration Project Final EIR 

to comments that address these concerns. 

9-8 See Master Response MR-4. 

9-9 See Master Response MR-4. The Golden Eagle Refinery in Martinez does 

accept a wide variety of quality and types of crude oils. As stated in Master 

Response MR-4, except for a minimal amount of decant oil imported at the 

Avon Terminal, all crude oil imports occur at Tesoro’s Amorco Terminal, which 

also services the Golden Eagle Refinery. The Benicia-Martinez Bridge 

presents a logistical obstacle to importing crude oil to the Avon Terminal, 

because the larger-sized vessels needed to import crude in an economically 

viable fashion are too large to travel under the bridge to reach the Avon 

Terminal. Therefore, Tesoro has no plans to receive such oils at the Avon 

Terminal. As stated in the EIR and Master Response MR-4, the Project will not 

facilitate an increase in the ability of the Avon Terminal to import heavy crude 

oils. 

9-10 See Master Response MR-1. 

9-11 See Master Responses MR-1 and MR-4. 

9-12 See Master Response MR-3. 

9-13 See Master Response MR-4. 

9-14 See Master Response MR-5. 

9-15 See response to comment #9-6 and Master Response MR-4. 

9-16 See Master Response MR-1. 

9-17 The EIR identifies significance criteria for each environmental issue area; 

these criteria serve as benchmarks for determining if a component action 

would result in a significant adverse environmental impact when evaluated 

against the baseline of the proposed Project. If the impact remains at or 

exceeds the significance criteria thresholds, it is deemed to be “Significant.” 

Impacts classified as “Significant and Unavoidable” are those impacts that are 

determined to be significant even after mitigation is implemented. 

Section 3.0, Alternatives and Cumulative Projects, of the EIR describes 

alternatives to the Project, including the No Project alternative. The discussion 

of each issue area in Section 4.0 includes the impact analysis for each 

alternative scenario. A summary of the collective impacts of each alternative in 

comparison with the impacts of the Project is included within the Executive 
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Summary. 

Under the No Project alternative, Tesoro’s lease for the Avon Terminal would 

not be renewed and the Avon Terminal would be decommissioned, with its 

components abandoned in place, removed, or a combination thereof. 

Decommissioning of the Avon Terminal would be preceded by preparation of 

an abandonment and restoration plan. 

As discussed in Section 4.1.4.2, Alternative 1: No Project, of the EIR, with no 

lease renewal for the Avon Terminal, there would be no potential for related 

spills, fires, or explosions (at the Avon Terminal), or from vessel transit 

associated with the Avon Terminal. However, it is reasonable to assume that 

the potential for spills, fires, or explosions would be transferred to the Amorco 

Terminal or other local marine oil terminals, with the level of tank vessel traffic 

in the bay remaining about the same. In such a case, petroleum products 

would have to be transported to the Golden Eagle Refinery by rail, trucks, 

and/or pipelines. 

9-18 See Master Response MR-5. 

9-19 See Master Response MR-3. 

9-20  The EIR currently references specific content from the 2014 Intergovernmental 

Panel on Climate Change (IPCC) Report. Supplemental text and text changes 

have been added to Section 4.5.1.1, GHGs and Global Climate Change, as 

follows: 

In addition, the Intergovernmental Panel on Climate Change (IPCC), in its 

Fifth Assessment Report by Working Group II, Climate Change 2014: 

Synthesis Report (IPCC 2014; released November 5, 2014), stated in part: 

Continued emission of greenhouse gases will cause further warming 

and long-lasting changes in all components of the climate system, 

increasing the likelihood of severe, pervasive and irreversible impacts 

for people and ecosystems. Limiting climate change would require 

substantial and sustained reductions in greenhouse gas emissions 

which, together with adaptation, can limit climate change risks. 

In additiontThe Intergovernmental Panel on Climate Change (IPCC), in the 

section of its Fifth Assessment Report by Working Group II, “Climate 

Change 2014: Impacts, Adaptation, and Vulnerability” report (IPCC 2014; 

released March 31, 2014), section specific to North America (Chapter 26), 

stated in part: 
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9-21 See Master Responses MR-1 and MR-3. 

9-22 The EIR evaluates the Project’s potential impact on water quality from major oil 

spills in Section 4.1, Operational Safety/Risk of Accidents, Impacts Operational 

Safety (OS)-1 and OS-4, and Section 4.3, Water Quality, Impacts Water 

Quality (WQ)-9 and WQ-10, and finds some of the potential impacts to be 

significant and unavoidable. As discussed in Section 4.1, the probabilities of 

releases used to evaluate the risk of oil spills from the Avon Terminal are very 

conservative because the spill data applied in the evaluation include all marine 

oil terminals, many of which are not, or were not, designed and operated in 

accordance with the safeguards that the Avon Terminal would have in 

compliance with MOTEMS. Even strict adherence to regulations, safety 

protocols, and spill response measures cannot guarantee that contaminants 

would never be released. The probability of a serious spill would be minimized 

to the extent feasible with implementation of Mitigation Measures (MMs) OS-

1a, Remote Release Systems, OS-1b, Tension Monitoring Systems, and OS-

1c, Allision Avoidance Systems, but the risk cannot be eliminated. 

The No Project alternative eliminates operational impacts associated with the 

Avon Terminal, thereby preventing the impacts of oil spills from the Avon 

Terminal. However, implementation of this alternative, as indicated in EIR 

Section 5.4, Environmentally Superior Alternative, would shift similar levels of 

potential impacts to other Bay Area marine oil terminals to make up the 

differential for product transport throughout the Bay Area. The transfer to other 

marine oil terminals would potentially tax the capacity of these terminals, 

thereby increasing vessel congestion and collisions. This alternative could also 

shift Tesoro’s sources for export of product to rail, pipeline, or other land-based 

transportation methods, resulting in potentially significant land-based impacts 

related to operational safety/risk of accidents, water quality, land 

use/recreation, and visual resources due to the risk of spills, fires, or 

explosions. In addition, construction of new rail lines and/or pipelines would 

potentially impact water quality, biological resources, cultural resources, land-

based transportation, and noise. 

9-23 See Master Responses MR-1 and MR-2. 

9-24 The commenter states that the EIR should require additional mitigation to 

reduce the probability and impacts of a potentially significant oil spill on 

species. The EIR has formulated 10 mitigation measures related to oil spill 

prevention or response, including performance standards that would reduce 

the risk of spills and improve cleanup efforts in the event of a spill. These 

mitigation measures set forth clear and detailed requirements for vessel safety 
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(MMs OS-1a, Remote Release Systems; OS-1b, Tension Monitoring Systems; 

and OS-1c, Allision Avoidance Systems), fire protection assessment (MM OS-

3, Fire Protection Assessment), safety training for personnel (MM OS-4a, 

USCG Ports and Waterways Safety Assessment [PAWSA] Workshops), spill 

response (MM OS-4b, Spill Response to Vessel Spills), spill prevention (MM 

OS-7, Pipeline Purging and Removal Plan), and protection of special-status 

species and habitat (MMs Biology [BIO]-8a, Bird Rescue Personnel and 

Rehabilitators; BIO-8b, Cleanup of Oil from Biological Area; and BIO-8c, 

Natural Resource Damage Assessment [NRDA] Team). The timing and 

implementation of these measures are detailed in EIR Section 8.0, Mitigation 

and Monitoring Plan. 

In addition, Tesoro would be required to comply with federal and State 

regulations and guidelines for oil spill response plans, including spill 

prevention, response planning, and response capability (see EIR Section 

1.4.2, Responsible and Coordinating Agencies/Permitting). 

The comment does not identify additional MMs for CSLC staff consideration; 

thus, no further response is required. 

9-25 See Master Response MR-4. 

9-26 CSLC staff understands this comment to be a preamble to comment #9-27. 

9-27 The commenter proposes mitigation that, if implemented, would compel 

Tesoro to require that vessels using the Avon Terminal retain all ballast water 

on board, and refuse permission to use the Avon Terminal to vessels found in 

non-compliance with ballast water regulations. As specified in the EIR under 

Impact BIO-9 in Section 4.2, Biological Resources, Tesoro has no control over, 

ownership of, or authority to direct vessels that would dock at the Avon 

Terminal. It is the responsibility of the vessel owner/operator, not Tesoro, to 

ensure compliance with all applicable ballast water regulations. 

The CSLC also does not impose regulations requiring that vessels using 

marine oil terminals retain all ballast water on board, nor that they be refused 

permission to use marine oil terminals if found in non-compliance with ballast 

water regulations. This response investigates the authority of the CSLC to 

require vessels using the terminal to retain all ballast water on board and be 

refused permission to use the Avon Terminal if found in non-compliance with 

ballast water regulations. 

The CSLC is directed through section 71201.7 of the Public Resources Code, 

to adopt regulations necessary to implement the Marine Invasive Species Act 

of 2003 (MISA). State regulations are adopted pursuant to the Administrative 
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Procedure Act (APA) of the California Government Code section 11340 et seq. 

APA section 11340.1, subdivision (a) states that “… It is the intent of the 

Legislature that agencies shall actively seek to reduce the unnecessary 

regulatory burden on private individuals and entities by substituting 

performance standards for prescriptive standards wherever performance 

standards can be reasonably expected to be as effective and less 

burdensome, and that this substitution shall be considered during the course of 

the agency rulemaking process…” 

“Prescriptive standard” is defined as a regulation that specifies the sole means 

of compliance with a performance standard by specific actions, 

measurements, or other quantifiable means (Gov. Code § 11342.590). 

“Performance standard” is defined as a regulation that describes an objective 

with the criteria stated for achieving the objective (Gov. Code § 11342.570). 

The EIR provides a discussion of the regulations adopted by the CSLC in 

Section 2.4.1, Ballast Water, State Requirements. The CSLC has adopted 

performance standards for ballast water treatment (see Table 4.2-3: Ballast 

Water Treatment Performance Standards, in the EIR). As stated in the EIR, a 

“… final discharge standard of zero detectable living organisms for all 

organism size classes in ballast water discharge shall be implemented on 

January 1, 2020, for all vessel size classes.” This performance standard meets 

the intent of the Legislature, as described in APA section 11340.1, subdivision 

(a). The proposed mitigation, however, would require the CSLC to implement a 

prescriptive standard requiring all vessels using the Avon Terminal to retain all 

ballast water on board as the sole measure of compliance with the 

performance standard. 

Chapter 5 of MISA provides civil and criminal penalties and liability for failure 

to comply with MISA. Penalties include fines of up to $27,500 per violation per 

day, and imprisonment for up to 1 year in county jail. MISA does not authorize 

the CSLC to refuse permission to use the Avon Terminal to vessels found in 

non-compliance with ballast water regulations. 

The proposed mitigation would require the CSLC to adopt new rules 

concerning performance standards and penalties for non-compliance with 

MISA. However, the California Environmental Quality Act (CEQA) is not the 

appropriate forum to issue new regulations. Thus, CSLC staff finds the 

proposed mitigation infeasible. 

9-28 Vessel maneuvering at the Avon Terminal is not likely to substantially increase 

suspended sediment concentrations above background levels. As discussed in 
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Impact BIO-3 in EIR Section 4.2, Biological Resources, strong tidal currents at 

the Avon Terminal are expected to quickly disperse sediment plumes during 

the approximately 6 hours per week that vessels maneuver into or out of the 

berth. As discussed in Impact BIO-5, the high background turbidity at the site 

of the Avon Terminal is expected to mask effects from the temporary 

suspension of sediments caused by dredging. Therefore, the EIR correctly 

classifies these impacts as having a less-than-significant effect on the 

environment. 

The commenter states that the EIR should include mitigation to lessen impacts 

from sediment resuspension on special-status fish and other species. 

However, as noted in Impact BIO-3, the Avon Terminal is located near the 

range of the San Francisco Bay Estuary's (SFBE) maximum turbidity zone, 

and therefore, the local biotic community is unlikely to be affected by 

temporary, intermittent increases in suspended sediment concentrations. 

9-29 A description of projects considered in the cumulative impacts analysis is 

provided in EIR Section 3.4.2, Description of Cumulative Impacts. Projects in 

the vicinity of the Avon Terminal that were considered include the Chevron 

Long Wharf and WesPac Energy-Pittsburg Terminal, also known as the 

WesPac Pittsburg Energy Infrastructure Project. A description of the Shell 

Crude Tank Replacement Project has been incorporated into the list of 

cumulative projects and relevant cumulative discussions. Supplemental text 

has been added to Section 3.4.2, Description of Cumulative Projects, as 

follows: 

Shell Crude Tank Replacement. Shell’s Martinez Refinery is located 

approximately 25 miles northeast of San Francisco, adjacent to the city of 

Martinez. The primary processing area of the Shell Martinez Refinery is 

between Pacheco Boulevard and Marina Vista, and the wastewater 

treatment plant and wharf operations are between Marina Vista and the 

Carquinez Strait. Approximately 20 percent of the refinery is located within 

the corporate limits of the city of Martinez and the remainder is in an 

unincorporated area of Contra Costa County; however, all of the Project 

components would be constructed within the unincorporated area of the 

county. 

In 2011, Contra Costa County, as the CEQA lead agency, certified a Final 

EIR (SCH No. 2010022034) and approved the replacement of crude oil 

storage tanks, increases to crude oil shipments received at Shell Martinez 

Refinery’s marine oil terminal, and implementation of criteria pollutant and 

greenhouse gas emission reduction components proposed as measures to 

reduce Project emissions to or below applicable CEQA thresholds. 
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9-30 The purpose of an EIR is “to identify the significant effects on the environment 

of a project” (Pub. Resources Code, § 21002.1, subd. (a); State CEQA 

Guidelines, § 15003, subd. (c); and Pub. Resources Code, §21061 [an 

environmental impact report provides information “about the effect which a 

proposed project is likely to have on the environment”]). According to State 

CEQA Guidelines section 15360, “Environment” means the physical conditions 

existing within the area “which will be affected by a proposed project.” The 

area involved “shall be the area in which significant effects would occur either 

directly or indirectly as a result of the project.” A “significant effect on the 

environment” means a “substantial, or potentially substantial, adverse change” 

(Pub. Resources Code, §21068). The transport of crude oil by marine vessel is 

driven by the sources of crude supplies and is not a result of the Project itself. 

The Project would not cause a significant shift or increase in transport of crude 

oil by marine vessel from the oil’s point of origin or to the oil’s final destination. 

Rather, the Project provides safer and updated infrastructure to accommodate 

existing exporting practices. Changes in the sources of crude oil or changes in 

the eventual destination of exported product are driven by other market 

factors. It was determined by the CSLC that potential impacts on areas outside 

of the Project boundaries would be speculative, and are not reasonably 

foreseeable. 

9-31 Reasonably foreseeable environmental impacts on biological resources within 

the Bay Area associated with transport by marine vessels are analyzed in 

Section 4.2, Biological Resources, of the EIR. As stated in response to 

comment #9-30, the Project would not cause a significant shift or increase in 

transport of crude oil by marine vessel from the oil’s point of origin or to the 

oil’s final destination. Rather, the project provides safer and updated 

infrastructure to accommodate existing exporting practices. Potential impacts 

on areas outside of the Project boundaries would be speculative, and are not 

reasonably foreseeable. 

In addition, supplemental text has been added to Impact BIO-8 in Section 

4.2.4, Impact Analysis and Mitigation, as follows: 

As described in Impact OS-4 in Section 4.1, Operational Safety/Risk of 

Accidents, vessels en route to the Avon Terminal could potentially result in 

an accidental spill at any location along their transit route; thus, vulnerable 

resources along the outer coast and in any area of the SFBE eastward to 

the Antioch area could potentially be impacted by a spill. 

Supplemental text has been added to Impact BIO-9 in Section 4.2.4, Impact 

Analysis and Mitigation, as follows: 
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Estuaries and sheltered coastal areas that are historic centers of 

anthropogenic disturbance from shipping, industrial development, and 

urbanization are among the most invaded aquatic habitats and the most 

likely to be invaded in the future (Ray 2005). 

9-32 Comment acknowledged. 

9-33 Comment acknowledged. 

9-34 The studies referenced in comment #9-34 have been included in the 

discussion for Impact BIO-6 in Section 4.2, Biological Resources, as follows: 

Noise levels near busy shipping channels may reduce communication 

space for whales (Williams et al. 2013). Whales may shift to using surface-

generated sounds, such as breaching, to communicate with a concomitant 

reduction in information content (Dunlop et al. 2010). 

The Fisheries Hydroacoustic Working Group (FHWG 2008) and NMFS 

(2013) have established thresholds for disturbance to behavior for fish and 

pinnipeds. Sound pressure levels above 150 dBRMS at 1 µPa can alter fish 

behavior, causing a startle response of avoidance of an area. For 

pinnipeds, the underwater disturbance level from continuous low-level 

sound is 120 dBRMS at 1 µPa. The 120 dBRMS at 1 µPa threshold may 

regularly be met in busy shipping channels (Bassett et al. 2012). Although 

vessels traveling to and from the Avon Terminal are expected to cause 

behavior disturbance to fish and marine mammals, the behavioral 

disturbance to fish and marine mammals caused by shipping noise is not 

expected to be significant, due to the low number of weekly vessel calls 

and the limited transit time. 

Impact BIO-6 describes effects of vessel noise on marine organisms. 

However, the number of weekly vessel calls to the Avon Terminal is low, with 

resultant limited potential for adverse impacts to marine mammals. 

9-35 Supplemental text has been added to Impact BIO-16 of Section 4.2, Biological 

Resources, as follows: 

The noise from MOTEMS renovation, including pile driving and Avon 

Terminal deconstruction, has the potential to temporarily impact marine 

mammals in the water and at haul-out sites; in addition, increased vessel 

movements resulting from renovation may interfere with marine mammal 

movement and could potentially cause collisions. 
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All vessels visiting the Avon Terminal transit shipping channels established by 

the United States Coast Guard (USCG). Vessels transiting shipping channels 

may collide with marine mammals, particularly large whale species such as 

humpback, grey, blue, and fin, which migrate along the coast. Under the Ports 

and Waterways Safety Act, the USCG is responsible for establishing and 

modifying shipping lanes. The USCG works with National Oceanic and 

Atmospheric Administration (NOAA) Fisheries and NOAA Sanctuaries to effect 

changes in shipping lanes that should help reduce the risk of ships striking 

large whales. As a result of this collaboration, the USCG shifted San Francisco 

Bay Area shipping routes westward off the coast to reduce the risk of marine 

mammal collisions for whales that migrate nearshore (NOAA 2013). Because 

the number of vessels visiting the Avon Terminal is not expected to change 

with approval of the Project, the Project's overall contribution to risk for vessel 

collisions with marine mammals from continued operations of the Avon 

Terminal would not change from baseline conditions; therefore, this would be a 

less-than-significant impact. 

9-36 General concerns surrounding potentially significant impacts and associated 

MMs, thresholds of significance, mitigation deferral, and the analyses of 

unidentified impacts are acknowledged. CSLC staff interprets this comment as 

a summary of specific concerns expressed by CBE within its comment letter. 

See specific responses to comments that address these concerns. General 

concerns surrounding the adequacy of the alternative analyses are 

acknowledged. 

 


