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INFORMATIONAL UPDATE ON ISSUES RELATED TO A REVOCABLE PERMIT
ISSUED BY THE PORT OF LOS ANGELES TO RANCHO LPG HOLDINGS LLC FOR
USE OF A RAILROAD SPUR ON PROPERTY OWNED BY THE PORT OF LOS
ANGELES, IN THE CITY OF LOS ANGELES, LOS ANGELES COUNTY
INTRODUCTION:
The Commission oversees the management of sovereign Public Trust lands granted by
the Legislature to local entities in trust for the benefit of the State.1 The Legislature
granted the City of Los Angeles, acting by and through the Port of Los Angeles (Port),
filled and unfilled sovereign Public Trust lands pursuant to Chapter 656, Statutes of
1911, and Chapter 651, Statutes of 1929, as amended. The Los Angeles Board of
Harbor Commissioners oversees the management and operation of the Port, which is
the busiest port in the United States by container volume. The five-member board is
appointed by the Mayor of Los Angeles and confirmed by the Los Angeles City Council.
The commissioners serve five-year terms and elections are held every July for the
offices of president and vice president. The Board's jurisdiction is limited to the Harbor
District, which it manages in accordance with the Public Trust Doctrine and the City’s
statutory trust grant to promote maritime commerce, navigation, fisheries and public
access to the waterfront.
San Pedro, Wilmington, and other community members have expressed significant
public health and safety concerns about the operations of Rancho LPG Holdings LLC, a
limited liability company (Rancho LPG), including the transportation of the Rancho LPG
products via rail and pipeline, on and adjacent to private property near the Port that
operates a liquefied petroleum gas storage facility. Although the facility is on private
property, Rancho LPG uses a railroad spur on property owned by the Port to transport
its commodities. Members of the community claim butane and propane are extremely
hazardous materials that are also highly explosive. Community members are very
concerned about the potential threats to life, health, loss of business, private and public
property and infrastructure posed to the entire City of Los Angeles from an explosion,
fire or contamination stemming from the Rancho LPG facility. These concerns have only
grown stronger because of recent incidences throughout the country involving rail
transportation of hazardous materials. Members of the community have also expressed

1

Public Resources Code section 6301 et. Seq.; State of California ex rel. State Lands Commission v.
County of Orange (1982) 134 Cal. App. 3d 20, 23).

-1-

STAFF REPORT NO.

80 (CONT’D)

concerns that these threats are compounded by the risk of seismic activity and tsunamis
in the area.
BACKGROUND:
Rancho LPG operates a facility that stores butane and propane in an area near the Port
of Los Angeles in San Pedro, California. The facility, which has two 12.5 million-gallon
refrigerated tanks and five 60,000-gallon horizontal storage tanks, has operated since
1973.2 The two larger tanks store butane, which is a byproduct of the petroleum
refineries nearby. During the summer months, California Air Resources Board
regulations prohibit blending butane into gasoline because of the occurrence of vapor
pressure. This regulation results in the need to store the butane until it can be
transported to refineries and blended into gasoline in the winter months. Much of the
butane that is stored at this facility is transported by a 6” diameter bi-directional pipeline,
owned by Valero and regulated by the California Fire Marshal, from local oil refineries.
When it is anticipated that the butane supplied by the refineries will not be sufficient to
meet the refineries needs for mixing, additional butane is brought into the facility from
other locations by rail, including some out of state sources. Historically, the butane was
also transported from the facility to a berth at the Port of Los Angeles through an
underground pipeline. However, the pipeline has been shut down and now all additional
butane is transported from the facility via rail lines. The smaller tanks store propane,
which is brought in through rail and transported out by truck for commercial distribution.
For several years, community groups and the public have expressed concerns about
the safety of the facility and the transportation of materials to and from the facility.3
Numerous agencies regulate the facility and its greater operations, including but not
limited to:
Federal:
• U.S. Department of Homeland Security
• U.S. Department of Transportation
• U.S. Environmental Protection Agency
• U.S. Defense Logistics Agency
• U.S. Department of Occupational Health and Safety Administration
State:
• California Environmental Protection Agency
• California Emergency Management Agency
• California Department of Toxic Substances Control

2

http://www.rancholpg.com/questions-and-answers
See: https://www.epa.gov/aboutepa/plainsrancho-lpg-facility-rulemaking-petition-and-attachments;
http://www.latimes.com/local/cityhall/la-me-storage-tank-fine-20140725-story.html
3
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California Department of Industrial Relations, Division of Occupational Safety and
Health
South Coast Air Quality Management District

Local:
• Los Angeles City and County Fire Departments, as the designated Certified
Program Agency
• Los Angeles Police Department
• Los Angeles Emergency Management Department
• Los Angeles City Attorney
• City of Los Angeles Bureau of Sanitation Industrial Waste Management Division
• City of Los Angeles Department of City Planning
According to the 2010 Land Use Map from the City’s General Plan and the City’s zoning
map, the facility is located in an area currently zoned as “Heavy Industrial- M3”.
The City is in the process of approving a Community Plan for San Pedro, which, as
drafted, anticipates this area will continue to be zoned heavy industrial.
STAFF ANALYSIS:
State and Port Jurisdiction
The facility is located on private property, not on land under the Commission’s
jurisdiction or on land under the Port’s jurisdiction. Several decades ago the Port
acquired an approximately 20 foot railroad spur that Rancho LPG uses to transport
commodities to and from the facility to the Pacific Harbor Line (PHL). In 1974, the Port
issued a revocable permit to Petrolane (the first occupant of the Rancho facility) to
construct, operate, and maintain an industrial railroad spur track. The track was
necessary to connect the Petrolane facility to the existing spur track that ran along
Gaffey Street. This spur track pre-dated the Rancho LPG facility. In 1994, through a
joint purchase with the Port of Long Beach of rail track in connection with the Alameda
Corridor project, the Port acquired an ownership interest in the railroad spur track that
runs parallel to Gaffey Street up to the point covered by the revocable permit. After the
Alameda Corridor transaction, the Port had an ownership interest in the entire railroad
spur track that parallels Gaffey Street and which serves the Rancho LPG facility.
In 2011, the Port entered into revocable permit No. 10-05 (Rancho Permit) with Rancho
LPG. This Permit is a successor to the revocable permit issued in 1974.4 Issues
surrounding the Rancho Permit and Rancho LPG’s use of the railroad spur track have
been brought to the attention of the Commission in the past. In 2014, the Commission

4

https://www.portoflosangeles.org/Board/2012/June%202012/60712_Item_17_Board_Report.pdf
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considered this issue at its June 19, 2014 meeting (Item 91, June 19, 2014) and its
October 14, 2014 meeting (Item 109, October 14, 2014).
The rail spur property has never been considered tidelands or submerged lands and is
not within the boundaries of the area legislatively granted to the City. The Port owns the
property as a separate asset and issued the Rancho Permit in its capacity as a
landowner. The Rancho Permit provides the Port with some limited protection from
liability through insurance and indemnification requirements. Additionally, Rancho LPG
pays the Port annual compensation of $14,244 for its use of the railroad spur track. The
Port can revoke the Rancho Permit after providing Rancho LPG with 30 days’ notice,
but that would not stop the use of the rail spur track to transport Rancho LPG’s
commodities for the reasons explained below. In the event Rancho LPG can no longer
transport materials via rail, the Environmental Impact Report, which was prepared by
the Port for the facility in 1973, contemplates up to 100 truck trips a day from the
facility.5 These additional truck trips might require Rancho LPG to register with the
California Air Resources Board's Mobile Vehicle Fuels Distributor Program, depending
upon Rancho LPG’s distribution model.
The Port also has a permit with the common carrier, PHL, for the same property (PHL
Permit). The PHL provides rail transportation, maintenance and dispatching services to
the Ports of Long Beach and Los Angeles. In addition to switching over 40,000 units of
carload freight annually, the PHL provides rail switching service to nine on-dock
intermodal terminals and dispatching services for about 140 intermodal or unit trains
daily. The PHL Permit allows PHL to provide rail switching services to customers, such
as Rancho LPG, on the rail spur track. Rancho LPG is an existing customer of PHL’s
services. Because PHL is a common carrier, the Port cannot prohibit PHL’s use of the
rail spur track unless the Surface Transportation Board (STB), a federal agency,
approves the discontinuation. According to the Los Angeles City Attorney’s Office, the
Port may terminate the Rancho Permit, but termination would not end rail service to and
from the Rancho LPG facility because the PHL would continue to provide service under
the San Pedro Bay Harbor Rail Operating Permit. Additionally, the City Attorney’s Office
determined that the Port is not authorized to abandon or discontinue the railroad spur
track, because that requires approval from the STB.
Surface Transportation Board
Congress established the STB in 1996 to succeed the former Interstate Commerce
Commission. The STB recently provided additional clarity on the Port’s role related to
the regulating use of the railroad spur track.6 In 2016, the STB considered a petition
5

Draft Environmental Impact Report, Liquefied Petroleum Gas (Propane) Storage and Distribution Facility
with Low Temperature Pipeline, page 6 (1973).
6 San Pedro Peninsula Homeowner’s United Inc., John Tommy Rosas, Tribal Administrator, Tongva
Ancestral Territorial Tribal Nation- Petition for Declaratory Order (March 3, 2017) Surface Transportation
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requesting a declaratory order against the Port for issuing the Rancho Permit without
environmental review under the California Environmental Quality Act. 7
The STB ruled that it had exclusive jurisdiction over the regulation of rail transportation
pursuant to the Interstate Commerce Act, as amended by the ICC Termination Act of
1995.8 The STB noted that federal law broadly preempted state and local regulation to
avoid interference with interstate commerce.9 The ruling acknowledged that state and
local entities retained police powers to protect public health and safety. 10 The STB
Decision also acknowledged that any exercised police power must be exercised in a
way that (1) is nondiscriminatory and generally applied; and (2) does not unreasonably
interfere with rail transportation.11 In summary, the STB found:
(1) The railroad spur track is subject to the exclusive jurisdiction of the STB.
(2) PHL is a common carrier, subject to STB’s jurisdiction.
(3) Common carriers such as PHL have an obligation to transport hazardous
materials.
(4) Any terms in Port permits attempting to restrict the transportation of hazardous
materials are preempted by federal law.12
The ruling in this decision is supported by case law. The California Supreme Court
recently noted that federal preemption of railroad regulation does not prevent local
governments from using their police powers to impose health, safety and environmental
regulations that apply to railroads, such as land use planning, the California
Environmental Quality Act, or applicable building and fire codes.13 However, such
regulations are not permissible if they discriminate against rail transportation, purport to
govern rail transportation directly, or prove unreasonably burdensome to rail
transportation. Therefore, a local or state agency with jurisdiction could impose health
and safety regulations for rail operations in its jurisdiction, but such regulations could not
be overly burdensome so as to effectively stop rail transportation. Additionally, those
regulations would need to be general applied and could not target a specific operation
or company.

Board Docket No. FD 36065. (STB Decision). Available at:
https://www.stb.gov/decisions/readingroom.nsf/9855c1fb354da09b85257f1f000b5f79/3cd389fa1efffdf085
2580db0047bff0?OpenDocument
7 STB Decision at 3.
8 STB Decision at 3.
9 STB Decision at 3.
10 STB Decision at 4.
11 STB Decision at 4.
12 STB Decision at 5.
13 Friends of Eel River v. North Coast Railroad Authority (July 27, 2017, S222472) __P.3d___[2017 WL
3185220]
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Compliance
The Los Angeles Certified Unified Program Agency (CUPA) for the Rancho LPG facility
is the City of Los Angeles Fire Department. The CUPA permits the facility for the
California Accidental Release Prevention Program, Hazardous Waste, and Hazardous
Material. According to the CUPA, the facility is inspected every 3 years. According to
the CUPA, an inspection was scheduled for July 11, 2017. However, the results from
this inspection are not yet public. There were no violations recorded from the previous
inspection on August 5, 2017.
In 2014, when this issue was last brought to the Commission’s attention, the U.S.
Environmental Protection Agency had recently completed a review of the facility. At that
time, the U.S. Environmental Protection Agency had found several violations and fined
Rancho LPG $260,000. After making approximately $7 million in improvements to the
facility, EPA found that Rancho LPG cured the violations. EPA staff is not aware of any
new or current violations.
As part of a risk management program, Rancho LPG is required to submit an Offsite
Consequence Area determination or “OCA” which must be calculated based on federal
regulations to show the area around the facility that would be impacted in the event of
an accidental chemical release, before the chemical dissipated. This calculation is used
to determine what schools should be notified and which emergency response agencies
Rancho LPG should coordinate with in responding to incidents. In May 2016, the U.S.
Environmental Protection Agency received a petition from community members
requesting a re-examination of the risks associated with the Rancho LPG facility
requiring Rancho LPG’s parent company to resubmit Rancho LPG’s OCA, colloquially
referred to as its “blast radius”. 14 EPA staff have confirmed that it has completed
review of this petition and has confirmed that Rancho LPG’s OCA or blast radius was
accurately calculated at approximately .5 miles, according to governing federal
regulations. EPA staff noted that the Rancho LPG facility’s OCA is reduced due to the
presence of a passive mitigation system, in the form of a large pit, that would collect
most of the butane in the event one of the larger tanks failed. EPA staff also noted that
the facility is safer than many other butane storage facilities because the butane is
refrigerated and is not stored under pressure. Staff has not been able to locate
information estimating a blast radius for a rail car carrying this type of product in this
location.
Risk Management/Insurance/Liability
California’s major ports typically have risk management departments that handle
insurance requirements for transporting hazardous materials. For example, the Port of
14

https://www.epa.gov/aboutepa/plainsrancho-lpg-facility-rulemaking-petition-and-attachments
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San Diego’s Risk Management and Safety section has a Risk and Safety Manager, a
Risk Management Analyst, and two Safety Specialists. This department handles the
Port of San Diego’s insurance program, assesses risk to the District, and consults on
risk management issues. The Port of San Diego requires trucks entering the terminals
to carry $1 million in general liability insurance.
However, not all ports have railroad lines over their property, so comparing insurance
requirements is not simple. For example, the Port of Los Angeles does have railroad
lines and requires the same coverage amounts as the Port of Long Beach for the
railroad companies and the common carrier PHL.
Port of Los Angeles Insurance and Risk Management
Prior to entering into any contract, the Port’s Risk Assessment department completes
an Insurance Assessment. Risk Assessment specialists at the Port review the scope of
work to determine the Port’s risk exposure for the contract. Their staff look at a
multitude of factors including: the contractor’s loss history, what types and amounts of
insurance is offered in the insurance market, and the contractor’s financial stability. All
of this information is used to determine the types and amounts of insurance the Port will
require the contractor to carry to protect Port property, assets and employees. In
unique situations, like permitting the subject rail spur, the Port consults with their
contracted outside insurance broker to determine what the appropriate amount is for a
given activity. Such analysis was used to determine the insurance requirements for
both Rancho LPG and PHL’s permits. The table below shows the minimum insurance
requirements stated in the Rancho and PHL permits from the Port, as well as the actual
amount of insurance each entity currently carries to cover the use of the Spur Property.
Required by Permit

Actual Amount Carried

$1 Million
$1 Million
$ 2 Million
$ 2 Million

$25 Million
$1 Million
$2 Million
$ 2 Million

PHL
General Liability

$25 Million

Pollution Liability

$ 5 Million

Railroad Protective
Liability

$ 5 Million

$25 Million ($10 Million
Railroad Liability and $15
Million Excess Liability)
$10 Million (Included in
Railroad Liability)
$10 Million

Rancho LPG
General Liability
Automobile
Worker’s Comp.
Railroad Protective
Liability
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$16 Million ($1 Million
Automobile and $15 Million
Excess Liability)
$10 Million (Included in
Railroad Liability)
$5 Million
$1 Million

N/A
N/A

The permits require both PHL and Rancho LPG list the Port as an additional insured
party in their policies covering operations on the Spur Property. The insurance
requirements in the permit are limited to coverage of the Port’s liability on the Spur
Property. However, PHL also carries general liability coverage in the amount of $150
million. Additionally, the Port has its own excess liability policy in the amount of $150
million and property liability policy ranging 1.5 to 2 billion dollars, which would also cover
any damage to Port assets on the Spur Property. These policies cover the Harbor
Department, its employees, property damage, and assets. The Port reviews the
insurance requirements periodically on an as needed basis. The insurance
requirements for the PHL permit were last reviewed in October 2015 and in March
2016.
In the event an incident or damage occurred on the Spur Property, liability would be
shared with the class 1 rail cars, Union Pacific and Burlington Northern and Santa Fe
Railway Company (BNSF), who receive the materials from PHL. These railroad
companies have contracts with PHL absorbing liability. They also have contracts with
the Port which require them to carry at least $150 million in general liability insurance,
naming the Port as an additional insured. Additionally the Rancho LPG’s parent
company Plains All American Pipeline carries insurance covering their operations
independently of anything related to the Port.
In general, Union Pacific and the BNSF railway, carry about $1 billion in coverage and
have self-insurance. These railroads are classified by federal law as “Class 1 railroads”
which are railroad carriers that have annual carrier operating revenues of $447,621,226
or more. According to the Port, the $1 billion is what Union Pacific and BNSF estimate is
necessary and the Port cannot compel these national rail companies to carry higher
levels of coverage. Commission staff have not been able to determine how these
coverage levels are calculated. The Port is a beneficiary to the class 1 coverage as an
additional insured party.
The Port adopted a Risk Management Plan as an amendment to its Port Master Plan in
1983 and updated the plan in 2014 pursuant to the California Coastal Act. The purpose
of the Risk Management Plan is to manage and direct proposed developments in the
Port to protect against and minimize the risks of significant adverse impacts from
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potential hazards associated with liquid bulk terminals in the Port. The Risk
Management Plan is an amendment to the Port Master Plan, which governs Port
properties in the coastal zone. Its application is limited to Port properties within the
coastal zone. Because the Rancho LPG facility is not on Port property and is not within
the coastal zone, application of the Risk Management Plan criteria to the Rancho LPG
facility is beyond the Harbor Department’s jurisdiction. The Risk Management Plan
addresses potential risks of the storage and transfer of hazardous commodities at liquid
bulk terminals at the Port; it does not analyze cargo in transit and excludes pipelines
and rail.
Environmental Justice
Environmental justice is defined under State law as the fair treatment of people of all
races, cultures, and incomes with respect to the development, adoption,
implementation, and enforcement of environmental laws, regulations and policies.15 The
Rancho LPG facility is in an industrial area but is near schools and a residential
community. CalEnviroScreen 3.0 is a mapping tool created by the California Office of
Environmental Health Hazard Assessment to help identify communities most vulnerable
to pollution based on environmental, health, and socioeconomic criteria. The
CalEnviroScreen 3.0 classifies the area directly north of the Rancho LPG facility as a
disadvantaged community. Disadvantaged communities are census tracts with the 25
percent highest score on CalEnviroScreen 3.0 and other areas with high pollution and
low populations. According to mapping tools on the California Air Resources Board
website, areas north and south of the facility are categorized as low income
communities under AB 1550, Chapter 369, Statutes of 2016. AB 1550 requires that 25
percent of the Greenhouse Gas Reduction Fund be spent on projects located within
disadvantaged communities and requires that an additional 5 percent be spent on
projects that benefit low-income households. Data in CalEnviroScreen 3.0 provides
information by census tract.
Based on information from CalEnviroScreen, the communities near the Spur Property
and the Rancho LPG facility are disproportionately impacted by various sources of
pollution, health hazards, and socioeconomic burdens. Rancho LPG and the Spur
Property are within a high pollution area, with a pollution burden percentile of 92. Higher
impacts include PM 2.5 emissions, diesel emissions, toxic releases, increased traffic,
cleanups, presence of hazardous waste, impaired water, and solid waste. In addition,
children, the elderly, and minority populations are affected by health hazards, which
include asthma, cardiovascular irregularities, and low birth weights.
Rancho LPG and the railroad spur track are within Census Tract 6037295103. Although
the overall CalEnviroScreen cumulative impact score does not seem significant, the
15

Government Code section 65040.12
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adjacent areas that surround this census tract have higher impacts. For example, the
region of the Port that line the border of the census tract is a high pollution and low
population area. Those areas do not include a cumulative impact score owing to the
inaccuracy of population characteristics, but the pollution burden is captured.
Solid Waste
Asthma
Low Birth Weight
Cardiovascular Rate
Education
Linguistic Isolation
Poverty
Unemployment
Housing Burden
Information about
age

RANCHO LPG CENSUS TRACT
Census Tract 6037295103
Population
CalEnviroScreen 3.0
Percentile
Pollution Burden
Percentile
Population
Characteristics
Percentile
Ozone

4,875
41 - 45%
92
17
32

PM 2.5

66

Diesel

92

Pesticides

0

Toxic Releases

94

Traffic
Drinking Water
Cleanups
Groundwater Threats
Hazardous Waste
Impaired Water

71
44
71
22
97
76

White
Hispanic
Asian American
Other
African American
Native American

74
37
34
12
15
38
9
29
44
This tract contains 10%
Children under 10. The
average in California
census tracts is 13%. It
also contains 20%
Elderly over 65. The
average in California
census tracts is 12%.
61.3
24.7
10.4
3.4
3
0.2

Activists and community groups have raised environmental justice concerns related to
the operation of the facility. In January 2016, the Los Angeles City Board of Education
adopted a resolution supporting the relocation of the facility because of the health and
safety risks associated with butane and the facility’s close proximity to Taper Avenue
Elementary School, Johnston Community Day School, and the Vic and Bonnie
Christensen Science Center. From staff’s review of the area, it appears the facility is
near the following schools and learning centers:
Schools and Learning Centers
Taper Avenue Elementary
Johnston Community Day School
San Pedro Mathematics, Science and
Technology Center
Mary Star of the Sea High School

Distance from the Facility
< ½ Mile
< ½ Mile
< ⅓ Mile
< ¾ Mile
-10-
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There are residences directly adjacent to the facility just west of Gaffey Street. In 1980
residents sued Rancho LPG’s predecessor, Petrolane, on the basis that the facility was
a public and private nuisance but did not prevail. Brown v. Petrolane, Inc. 102
Cal.App.3d 720 at 727 (1980). Environmental justice concerns expressed include
danger to the nearby communities if the tanks holding hazardous substance leak and if
there is fire or explosion from an accident, a terrorist attack, or earthquake. Staff
recognizes the enormous concerns nearby residents have about the presence of the
facility, the transportation of the facility’s products and its proximity to residences and
schools.
Pipelines
One of the issues raised in relation to the Rancho LPG facility’s risk to the public and
the Port is about underground pipelines, and in particular, a pipeline to the Valero
refinery from the Rancho LPG site. According to the Office of the State Fire Marshal this
pipeline was constructed in 1982 and is approximately 3.78 miles in length. The
pipeline is owned by Ultramar-Valero and travels from the facility through the Cities of
Harbor City and Wilmington to the Valero refinery. The pipeline is 6” in diameter and
transports butane to and from the refinery from the Rancho LPG facility. According to
the Port it does not have a permit or lease with Ultramar for this pipeline. Based on the
records Commission staff has been able to locate, it appears that Ultramar holds a
permanent pipeline and utility corridor easement for a 0.6 mile portion of the pipeline
that underlies Port surface property in the Berth 200 area north of the Consolidated
Channel.16
The Office of the State Fire Marshal does not consider the pipeline to be high risk. Staff
confirmed with the Office of the State Fire Marshal that this pipeline is under its
jurisdiction for inspection and regulation and that the pipeline was last inspected in
2012. Under a new law,17 these pipelines will now be inspected annually. The pipeline
to the Valero refinery from the Rancho LPG pipeline is slated to be inspected in the last
quarter of 2017. These inspections typically last two weeks and include one week of
reviewing operations and maintenance records. This inspection process also involves

16

There is a complicated history involving the title to property in the Berth 200 area near the Consolidated
Channel. In the late 1960’s there was quiet title litigation involving the Port, the Commission and Union
Pacific Railroad which was resolved pursuant to special legislation Chapter 926, Statutes of 1979
involving a title settlement agreement (Item 18, March 19, 1980) whereby the City received the surface
estate of 80 acres of land lying north of the Consolidated Channel and Union Pacific retained subsurface
easements including a permanent railroad and pipeline easement. The pipeline easement was
transferred to Beacon Oil Company in 1988 which became Ultramar, Inc. in 1989. The location of pipeline
easement along with other subsurface rights within the Berth 200 area was modified in 2011 to allow for
implementation of on-dock rail usage at Berth 200 (Item 115, June 23, 2011).
17 SB 295 (Jackson), Chapter 607, Statutes of 2015
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confirming that the facility is in compliance with state and federal regulations including
those set forth Title 49, Part 195 of the Code of Federal Regulations.18
The Office of the State Fire Marshal and the California Public Utilities Commission
(CPUC) regulate intrastate pipelines. Under the Elder California Pipeline Safety Act of
1981, the Office of the State Fire Marshal exercises safety regulatory jurisdiction over
intrastate pipelines used to transport hazardous or highly volatile liquid substances. The
Act authorizes the Office of the State Fire Marshal to exercise safety regulatory
jurisdiction over portions of interstate pipelines located within the State and subject to
an agreement between the U.S. Secretary of Transportation and the Office of the State
Fire Marshal. The Act authorizes the Office of the State Fire Marshal to enter, inspect,
and examine, at reasonable times and in a reasonable manner, the records and
properties of any pipeline operator that are required to be inspected and examined to
determine whether the operator is in compliance with the Act. The Office of the State
Fire Marshal is also authorized to exercise safety regulatory jurisdiction over portions of
interstate pipelines located within the State and subject to an agreement between the
U.S. Secretary of Transportation and the Office of the State Fire Marshal.
The CPUC ensures that intrastate natural gas and liquid petroleum gas pipeline
systems are designed, constructed, operated, and maintained according to safety
standards set by the CPUC and the federal government. The CPUC enforces natural
gas and liquid petroleum gas safety regulations; inspects construction, operation, and
maintenance activities; and makes necessary amendments to regulations to protect and
promote public safety, the utility employees that work on the gas pipeline systems, and
the environment.
The CPUC endorses the system safety approach in the federal government’s regulation
of Pipeline and Hazardous Materials Safety Administration. The CPUC and federal
regulators are tasked with ensuring that pipeline and hazardous materials operators
have risk management programs in place, that those programs are designed in
conformance with state and federal laws and regulations, that the programs are
effective in enhancing public safety, the operator’s employees safety, environmental
safety, and that the safety of the entire system and operation continues to improve. The
CPUC conducts operation and maintenance compliance inspections, accident
investigations, reviews utilities’ reports and records, conducts construction inspections,
conducts special studies, and takes action in response to complaints and inquiries from
the public on issues regarding gas pipeline safety.

18

Available at: http://www.ecfr.gov/cgi-bin/text-idx?tpl=/ecfrbrowse/Title49/49cfr195_main_02.tpl
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OTHER PERTINENT INFORMATION
1.
The facility is located on private property and the Rail Spur Property is
considered after-acquired land that the Port holds as an asset of the trust.
The State, acting by and through the Commission, is not in the chain of
title for the Rail Spur Property and the Attorney General’s Office staff has
noted in the past that it is unlikely the Commission has any direct liability
related to Rancho LPG’s operations.
2.

The California Legislature, as the representative of the people of
California, has primary authority over sovereign public trust lands of the
State. A significant portion of the authority over the State’s public trust
lands is legislatively vested in the Commission. However, the Legislature
has granted in trust filled and unfilled sovereign lands throughout the state
to local jurisdictions, like the City of Los Angeles, to manage in the best
interests of the state. The Legislature, exercising its retained powers as
the ultimate trustee of sovereign lands, may enact laws dealing with
granted public trust lands and specify uses for particular properties or
areas.
The State has not, by these statutory trust grants, relinquished all authority
over these lands; the State has the reserved authority to oversee the
administration of these granted lands. The Commission represents the
statewide public interest to ensure that the local trustees of public trust
lands operate their trust grants in conformance with the California
Constitution, granting statutes, and the Public Trust Doctrine. This
oversight has ranged from working cooperatively to assist local trustees
on issues involving proper trust land use and trust expenditures, to judicial
confrontations involving billions of dollars of trust assets.
The Commission has general oversight authority which may be carried out
in a variety of ways; however, the Commission has only limited specific
authority that involve the day-to-day management decisions of grantees.
In most cases, the Commission staff conducts its oversight by
commenting on projects, such as during the CEQA process, or through
consultation and advice. In the past the Commission staff has conducted
its oversight through financial and management audits of grantees on a
case-by-case basis. Unless the legislative trust grant provides for specific
duties to the Commission, its only remedies to overturn an action taken by
a grantee, which the Commission believes is inconsistent with the
grantee’s trust responsibilities in managing its granted lands, are through
litigation or reporting to the Legislature.
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3.

Staff has received inquiries regarding why the facility is not regulated by
the Commission’s Marine Environmental Protection Division. The
Lempert-Keene-Seastrand Prevention and Response Act of 1990
authorized the Commission to regulate marine oil terminals to protect
public health, safety and the environment. However, this authority is
specifically limited to marine terminals, which are defined by statute as:
“any marine facility used for transferring oil to or from tankers or barges.”
The Commission has a Memorandum of Understanding with the Office of
the State Fire Marshal defining where Commission jurisdiction ends at
marine oil terminals. Since the facility, Spur Property, and pipeline are not
within an area regulated by the Commission’s Marine Environmental
Protection Division under the Memorandum of Understanding, the
Lempert-Keene-Seastrand Prevention and Response Act of 1990 is not
applicable here.

4.

In 2014, in an effort to address the community’s concerns about the
facility, former U.S. Representative Henry Waxman held a community
meeting with concerned residents. At the meeting, federal officials from
anti-terrorism and environmental protection departments informed the
residents that Rancho LPG was in full compliance with all federal
regulations.

EXHIBITS:
A.
B.
C.
D.

Location and Site Map
Surface Transportation Board Decision
Revocable Permit 10-05 Rancho LPG Holdings LLC
Operating Permit Agreement 1989 Pacific Harbor Line
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SURFACE TRANSPORTATION BOARD
DECISION
Docket No. FD 36065
SAN PEDRO PENINSULA HOMEOWNER’S UNITED INC., JOHN TOMMY ROSAS,
TRIBAL ADMINISTRATOR, TONGVA ANCESTRAL TERRITORIAL TRIBAL NATION—
PETITION FOR DECLARATORY ORDER
Digest:1 The Board denies the petition of San Pedro Peninsula Homeowner’s
United Inc. and John Tommy Rosas for a declaratory order regarding certain rail
movements associated with the Port of Los Angeles Harbor Department and
Rancho LPG Holdings, LLC, but provides guidance on application of federal
preemption under 49 U.S.C. § 10501(b).
Decided: March 3, 2017
On September 12, 2016, San Pedro Peninsula Homeowner’s United Inc. and John
Tommy Rosas, Tribal Administrator, Tongva Ancestral Territorial Tribal Nation (collectively,
SPPHU), filed a petition requesting that the Board issue a declaratory order addressing a
“temporary rail permit” issued by the Port of Los Angeles Harbor Department to Rancho LPG
Holdings, LLC (Rancho LPG), a corporate affiliate and subsidiary of Plains All-America
Pipeline (Plains) (collectively, Rancho), which SPPHU states governs the use of a rail spur to
access a liquefied petroleum gas storage facility owned by Rancho LPG. SPPHU seeks a Board
finding regarding Rancho’s transportation of hazardous materials on the rail spur and whether a
permit was used without required state environmental review. (See SPPHU Pet. 1, 5.)
Letters in support of SPPHU’s petition were filed by Congresswoman Janice Hahn, on
October 25, 2016; San Pedro and Peninsula Homeowners Coalition on October 28, 2016; and
June Burlingame Smith on October 28, 2016. Pacific Harbor Line, Inc. (PHL), and Rancho filed
replies to SPPHU’s petition on October 31, 2016.2 Also on October 31, 2016, the City of Los
Angeles (City), acting by and through the Board of Harbor Commissioners (Harbor

1

The digest constitutes no part of the decision of the Board but has been prepared for the
convenience of the reader. It may not be cited to or relied upon as precedent. Policy Statement
on Plain Language Digests in Decisions, EP 696 (STB served Sept. 2, 2010).
By decision served September 30, 2016, the deadline for replies to SPPHU’s petition
was extended to October 31, 2016.
2
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Department),3 replied to SPPHU’s petition, requesting clarification on its understanding that
federal preemption under 49 U.S.C. § 10501(b) applies to actions taken by the Harbor
Department that affect rail transportation. Replies to City’s Reply were filed by SPPHU, PHL,
and Rancho. On December 7, 2016, SPPHU submitted a supplemental filing.4
For the reasons discussed below, the Board will deny SPPHU’s request for a declaratory
order but will provide guidance on the issue of § 10501(b) preemption.
BACKGROUND
Rancho LPG owns and operates a liquefied petroleum gas storage facility located in the
Port of Los Angeles area of San Pedro, Cal. The storage facility is used to store butane and
propane and includes two 12.5 million gallon refrigerated tanks and five 60,000 gallon horizontal
storage tanks. (Rancho Reply 2, Oct. 31, 2016.) PHL provides rail service to the facility over
tracks owned by the City,5 including the subject track that was constructed by the original owner
of the facility (the Track). (City Reply 7.) The Track is now used by Rancho LPG, pursuant to a
permit, Revocable Permit No. 10-05 (RP 10-05), issued by the Harbor Department.6 Under the
terms of RP 10-05, “[Rancho LPG] may not handle, use, store, transport, transfer, receive or
dispose of, or allow to remain on the premises . . . any substance classified as a hazardous
material under any federal, state, local law or ordinance . . . in such quantities as would require
In its petition, SPPHU refers to the City and Harbor Department as “the Port of Los
Angeles.” For the purposes of this proceeding, the Board will refer to the Port of Los Angeles as
the Harbor Department.
3

4

Under 49 C.F.R. § 1104.13(c), a reply to a reply is not permitted. However, in the
interest of a more complete record, the Board will accept the November 8, 2016 and
December 7, 2016 filings of SPPHU and the November 21, 2016 filings of PHL and Rancho into
the record.
5

See Pac. Harbor Line, Inc.—Operation Exemption—Port of Los Angeles, FD 33411
(STB served Dec. 2, 1997); City of Los Angeles—Acquis. Exemption—Rail Lines of Atchison,
Topeka & Santa Fe Ry., FD 32427 (ICC served Jan. 12, 1994).
The petition pertains to track covered by a “Temporary Rail Permit” issued by the
Harbor Department to Rancho LPG. SPPHU cites “Revocable Rail Spur Permit No. 110”
(SPPHU Pet. 5, SPPHU Reply 2, Nov. 8, 2016), but the record contains no evidence of, or other
reference to, such a permit. However, SPPHU refers to a permit that has been extended for
42 years and attaches as an exhibit Revocable Permit No. 1212 (RP 1212), which was issued by
the Harbor Department in 1974 to Petrolane, Inc., a predecessor company to Rancho LPG, and
which governed the construction and use of the Track. The record shows that RP 10-05 is a
successor to RP 1212 (SPPHU Pet., Ex. 3 at 2) and is the only existing contractual agreement
between the Harbor Department and Rancho LPG. (Id.; City Reply 7; Rancho Reply 3,
Nov. 21, 2016.) Both RP 1212 and RP 10-05 pertain to the Track, described in both permits as
“Parcel No. 1” depicted in Harbor Engineering Drawing No. 5-4327. Further, only RP 10-05
contains language governing the transportation of hazardous materials. Accordingly, the Board
will view RP 10-05 as the permit that pertains to the Track.
6
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the reporting of such activity to any person or agency having jurisdiction thereof without first
receiving written permission of City.” (City Reply, Ex. 5, City of Los Angeles Harbor
Department Revocable Permit No. 10-05, at 6.)
SPPHU contends that, in violation of the permit’s terms, Plains and Rancho LPG have
continually moved hazardous materials on the Track. (SPPHU Pet. 1.) SPPHU further asserts
that, by not submitting this “temporary” revocable permit to the Board “for a ruling,” the Harbor
Department and Rancho have evaded the duty to assess the risk of transporting hazardous
materials in a “Risk Management Plan” and through an updated California state Environmental
Impact Report (EIR).7 (Id. at 1, 2, 4, 5.) Thus, it appears that SPPHU is requesting that, because
the Board has exclusive jurisdiction over the Track, the Board issue a declaratory order finding
that the transportation of hazardous materials over the Track “without an updated EIR” violates
the terms of the revocable permit. (See SPPHU Pet. 5.)
In its reply, Rancho asserts that SPPHU has failed to present a specific controversy for
the Board to resolve. (Rancho Reply 3-4, Oct. 31, 2016.) Both Rancho and PHL assert that the
Track is not subject to state or local environmental regulation because the Track is subject to the
Board’s exclusive jurisdiction. (Rancho Reply 4-5, Oct. 31, 2016; PHL Reply 2-4, Oct. 31,
2016.) The City likewise asserts that the Board has jurisdiction over the Track and that PHL, the
operator of the Track, is a common carrier. (City Reply 9.) The City seeks clarification on
whether it is therefore preempted from taking any action that would unreasonably interfere with
rail service, including terminating or suspending rail service to the facility, adding additional
regulation of rail tank cars that move product from the facility through the area beyond that
imposed by federal law, or taking any other action that would improperly burden interstate
commerce. (City Reply 10.)
DISCUSSION AND CONCLUSIONS
The Board has discretionary authority under 5 U.S.C. § 554(e) and 49 U.S.C. § 1321 to
issue a declaratory order to terminate a controversy or remove uncertainty. See Intercity Transp.,
Co. v. United States, 737 F.2d 103 (D.C. Cir. 1984); Delegation of Auth.—Declaratory Order
Proceedings, 5 I.C.C. 2d 675 (1989). For the reasons explained below, the Board will deny
SPPHU’s request for a declaratory order, but will provide guidance on the preemption issues that
are relevant to the circumstances presented here.
The Interstate Commerce Act, as amended by the ICC Termination Act of 1995, provides
that the Board's jurisdiction over “transportation by rail carriers” is “exclusive” and that “the
remedies provided under 49 U.S.C. §§ 10101-11908 with respect to regulation of rail
transportation are exclusive and preempt the remedies provided under Federal or State law.”
49 U.S.C. § 10501(b); see Ass’n of Am. R.Rs. v. S. Coast Air Quality Mgmt. Dist., 622 F.3d
1094, 1097-98 (9th Cir. 2010). The primary purpose of § 10501(b)’s broad preemption
According to Exhibit 3 of SPPHU’s petition, an EIR is an Environmental Impact
Report, which, under the California Environmental Quality Act (CEQA), is required for certain
state and local activities or construction. (SPPHU Pet., Ex. 3 at 1.)
7
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provision is to prevent a patchwork of state and local regulation from interfering with interstate
commerce. See H.R. Rep. No. 104-311, at 95-96 (1995), reprinted in 1995 U.S.C.C.A.N. 793,
807-08 (noting the need for “uniformity” of federal standards for railroads and the risk of
“balkanization” from state and local regulation). The preemptive effect of § 10501(b) is broad
and sweeping, and “‘[i]t is difficult to imagine a broader statement of Congress’s intent to
preempt state regulatory authority over railroad operations.’” City of Auburn v. United States,
154 F.3d 1025, 1030 (9th Cir. 1998) (quoting CSX Transp., Inc. v. Ga. Pub. Serv. Comm’n,
944 F. Supp. 1573, 1581 (N.D. Ga. 1996)).
Courts and the Board have found that state or local actions that “‘have the effect of
managing or governing,’ and not merely incidentally affecting, rail transportation are expressly
or categorically preempted” under § 10501(b). Tex. Cent. Bus. Lines Corp. v. City of
Midlothian, 669 F.3d 525, 532 (5th Cir. 2012) (quoting Franks Inv. Co. v. Union Pac. R.R.,
593 F.3d 404, 410 (5th Cir. 2010) (en banc)).8 Two broad categories of state and local actions
are subject to this per se form of preemption: (1) state or local permitting or preclearance
requirements (including environmental requirements generally) that could be used to deny a
railroad the ability to conduct some part of its operations or proceed with activities that the Board
has authorized; and (2) state or local regulation of matters that are directly regulated by the
Board—such as the construction, operation, and abandonment of rail lines (see 49 U.S.C.
§§ 10901-07); railroad mergers, line acquisitions, and other forms of consolidation (see
49 U.S.C. §§ 11321-28); and railroad rates and service (see 49 U.S.C. §§ 10501(b), 10701-47,
11101-24). Franks, 593 F.3d at 410-11; City of Auburn, 154 F.3d at 1027-31.
State or local actions that are not categorically preempted still may be preempted “as
applied” if they would have “the effect of unreasonably burdening or interfering with rail
transportation.” Franks, 593 F.3d at 414. This requires a fact-specific determination based on
the circumstances of each case. See Adrian & Blissfield R.R. v. Vill. of Blissfield, 550 F.3d 533,
540 (6th Cir. 2008). Preemption applies to attempted regulation of railroad operations and
facilities even where the Board does not license and/or actively regulate the activity involved.
See Port City Props. v. Union Pac. R.R., 518 F.3d 1186, 1188-89 (10th Cir. 2008); Green
Mountain R.R. v. Vermont, 404 F.3d 638, 642 (2d Cir. 2005).
Although preemption is broad, it is not unlimited. States and localities retain their police
powers to protect the public health and safety. Ass’n of Am. R.Rs., 622 F.3d at 1098; Green
Mountain, 404 F.3d at 643. Thus, nondiscriminatory regulations of general applicability (e.g.,
building, fire, and electrical codes) are not preempted, as long as they do not unreasonably
interfere with rail transportation. Id. Federal statutes, including environmental statutes and
statutes regulating hazardous materials by rail, are also given effect unless they irreconcilably
8

See also City of Auburn, 154 F.3d at 1027-31; DesertXpress Enterprises, LLC—Pet.
for Declaratory Order, FD 34914, slip op. at 5 (STB served June 27, 2007) (holding that CEQA
is preempted as it relates to a project within the Board’s jurisdiction); CSX Transp., Inc.—Pet.
for Declaratory Order, FD 34662, slip op. at 7 (STB served Mar. 14, 2005) (finding that
§ 10501(b) preempted a local act that sought to govern the transportation of hazardous materials
by rail through Washington, D.C.).
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conflict and cannot be harmonized with the Interstate Commerce Act. Ass’n of Am. R.Rs.,
622 F.3d at 1097; Tyrrell v. Norfolk S. Ry., 248 F.3d 517, 523 (6th Cir. 2001) (Federal Railway
Safety Act not preempted).
Here, it is uncontested that the track at issue is subject to the exclusive jurisdiction of the
Board under § 10501(b).9 (See SPPHU Pet. 1, 4; Rancho Reply 4, Oct. 31, 2016; PHL Reply 3,
Oct. 31, 2016; City Reply 7, 9.) It is also uncontested that PHL is a common carrier railroad
operating on track subject to the Board’s jurisdiction. As a result, state entities such as the City
and the Harbor Department are preempted from imposing requirements that could be used to
restrict these rail operations. The Board has also made clear that rail carriers have not only a
right, but a statutory common carrier obligation, to transport hazardous materials upon
reasonable request. See Union Pac. R.R.—Pet. for Declaratory Order, FD 35219, slip op. at 4
(STB served June 11, 2009); see also Strohmeyer—Acquis. & Operation Application—Valstir
Indus. Track in Middlesex & Union Ctys., N.J., FD 35527, slip op. at 2 (STB served Oct. 20,
2011), aff’d sub nom. Riffin v. STB, 733 F.3d 340 (D.C. Cir. 2013) (upholding Board’s
determination that railroads have a common carrier obligation to carry hazardous materials).
Therefore, any terms in the temporary rail permit that attempt to restrict rail operations, including
the transportation of hazardous materials, are preempted.10 Lastly, SPPHU suggests that the
Harbor Department was required to submit the permit to the Board. However, while RP 10-05
pertains to track subject to the Board’s jurisdiction, the Harbor Department was not required to
submit the permit to the Board, as SPPHU suggests. (SPPHU Pet. 1.)
For these reasons, SPPHU’s request for a declaratory order is denied.
It is ordered:
1. SPPHU’s petition for declaratory order is denied.

SPPHU describes the track at issue as a “rail spur line.” The relevant permits also refer
to the track at issue as an “industrial rail spur track.” However, Rancho contends that the Track
is a line of railroad subject to entry and exit licensing under 49 U.S.C. § § 10901 and 10903, as
opposed to excepted spur track under 49 U.S.C. § 10906, by virtue of the Board’s having
authorized PHL to operate over the Track. (Rancho Reply 2-5, Nov. 21, 2016.) The Board has
jurisdiction over both railroad lines subject to Board licensing and excepted spur track.
49 U.S.C. § 10501(b)(2). Thus, federal preemption applies regardless of whether the track at
issue is a line of railroad or a spur under § 10906.
9

10

This does not leave the transport of hazardous materials over the Track unregulated.
Other federal agencies, including the Federal Railroad Administration, the Transportation
Security Administration, and the Pipeline and Hazardous Materials Safety Administration, have
statutory responsibilities to regulate the transportation of hazardous materials by rail, and that
regulation typically applies notwithstanding § 10501(b) preemption. See Tyrrell v. Norfolk S.
Ry., 248 F.3d at 523; Canadian Nat’l Ry.—Control—EJ&E W. Co., FD 35087 (Sub-No. 8), slip
op. at 7 (STB served May 15, 2015).
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2. This decision is effective on the date of service.
By the Board, Board Members Begeman, Elliott, and Miller.
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