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REQUEST FOR ISSUANCE OF A PROSPECTING PERMIT
OR NON-COMPETITIVE GEOTHERMAI, LEASE
FOR STATE FEE LANDS
ON COBB MOUNTAIN IN LAKE COUNTY

Mr. Matthew V. Brady, Attorney, representing Alaska Geothermal,
Inc., formerly California Geothermal, Inc., appeared for the
purpose of requesting the Commission's reconsideration of its
November 27, 1978 action relative to claasificai;ion of Cobb
Mountain as a Known Geothermal Résources Area (FSRA). Mr.
Brady felt that his client had not received direct notice
regarding the Commission's designation of the subject lands

as a KGRA and the failure constituted a violation of his
client's due -~vocess rights.

Assistant Attorney General N. Gregory Taylor informed the
Commission that the time for reconsideration of this matter
had expired. He also stated that when an application is filed
for a prospecting permit, it is done with the understanding
that the State may, pursuant to statute, classify lands as

a KGRA at any time prior to the issuance of the permlt, thus
terminating the application. It was Mr. Taylor's opinion that
sufficient legal notice was provided to Mr. Brady's client
and that no further action be taken by the Commission.

The Commission declined to take any action on Mr. Brady's
request.
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REQUEST FOR ISSUANCE OF A PROSPECTING PERMIT
OR NON-COMPETITIVE GEOTHERMAL LEASE
FOR STATE FEE LANDS
ON COBB MOUNTAIN IN LAKE COUNTY

This Calendar Item is introduced at the request of California
Geothermal, Inc. {see Exhibit '"af'),

BACKGROUND: Petroleum Leasing and Development Corporation
applied for a geothermal prospecting permit
on May 9, 1973, for State fee lands in
Lake County.

The application was purportedly "assigned"
to California Geothermal, Inc. (CAL-GEO)
on January 21, 1974, Pursuant to a request
by staff CAL-GEO subnitted a draft EIR

for Cobb Mountatn on November 8, 1974.

The draft EIR was assigned a State Clearinghouse
number and circulated. Several negative

comments were received; chief among them

was the intention of the United States

Fish and Wildlife Service (USFWS) to classify
Cobb Mcuntain as a "critical habitd&t zone'
because of peregrine falcon sightings in

the area.

It was not until April 1977 that information
was received from USFWS that Cobb Mountain
would not be classified as a critical habitat.
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In late 1977, consideration of Cobb Mountain
as a known geothermal resources area, was
raised by the Long Beach staff, which led

to the State Lands Commission's approval
og7§uch a classification on November 27,

1 .

On October 23, 1981, a letter was sent

to CAL-GEO informing them that the State
luuds they were interested in had been
classified as a KGRA, and, therefore, their
advance rental payment was being reélturned.

' CAL-GEO wrote a letter on November 5, 1981
requesting that the State delay any lease
sale involving Cobb Mountain.

On April 15, 1982, CAL-GEO's attorney,
Mr. Mathew V. Brady, wrote a letter (a
copy is attached) to Claire Dedrick, the
Executive Officer, requestiug that the
Commission issue a geothermal prospecting
permit or a non-competitive leas# based

on the following contentiouns:

1. Violation of CAL-GEO's procedural due
process rights.

2. Improper KGRA classification.

3. The operation of Government Code 'Section
659-20 et seq. (AB 884).

It was also Mr. Brady's request that his
client's position be brought before the
Commission.

It is staff's opinion that all of CAL-GEO's
arguments are unsubstanf®iated, because

no prospecting permits may be issued after
the Commission has made a KGRA classification
pursuant to former P.R.C. Section 6909.

Formal commission action on CAL-GEO's request
of April 15, 1982, may advarsely impact

on the Commission's legal position shculd
litigation arise. Staff recommends against
any formal Commission action on CAL-GEO's
request.

-2-
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In addition, it should be made clear to
CAL-CEO that any Commission decision to
allow oral or written presentations on

this matter does not constitute a waiver

of any rights of the State of California,
acting by and through the State Lands Commission
nor does it constitute a review, opinion,
reconsideration of the permit application,
admission of fact or consideration of the
merits of the claims put forth by Califorunia
Geothermal, Inc. ‘

N/A.
A. CAL-GEO Request Letter.
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April 15, 1982

tis. Claire Duedrick

Exuecutive O0fficer

California State Lands Commission
1807 12th Strect

Sacramento, CA 95814

Subject: califoraia Gooihcrmal, Inc.
Application for Prospecting
Poermit W 9649

Duar Ms, Dedrick:

By this letter, California Geothermal, Inc., recucsts the
Comunission lssue forthwilh, a Prospecting Permit with an initial
torm of two years, effective immediately, or alternatively, a
noncompetitive for the arca of land cncompassing the Gectharmal
Prunpecting Permit Applicaticon nuaber 9469 filed with the
comsission hy California Geothermal in 1972. This lease or
precpecting purait should be bascd upon terms and conditions and
royiallty rates as they existed on November 26, 1979. The logic and
legal authority for this reguest is outlined in the materials
below. We roguest that this matter be set for hearing before the
Commission at its next business meeting. Please advise
me of the time and location for this hearing.

Background

On May 9, 1973, Pctrolouwm Leasing and Developacnt Corpoz—
ation applied for a geothermal procspecting permit for the Cobb
Mountain area. On Junc 1, 1973, the State Lands Division
acknowledgad receipt ¢f the materials and requested additional
envirennental inforaation from the applicant in the form of an
environmental impact report. On June 21, 1974, the application
was transferrud to California Guothermal, Inc. During January of
1974, certain additional matovrials were requested from California
Geolthermal and the materiais were forwarded to the Commission

on PFebruary 6, 1974 and February 19, 1974, On November 8, 1974, a
draft enviromuaental impact report was submitged to the Division.
This draft was prepared by ECOVILU and is.dated October 20, 1974,
On becember 16, 1974, this documant was circulated by the Division
for coament. The comment period was evtended once and according
to your filus, closed on February 25, 1975,
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Ms. Claire Dedrick
hpril 135, 1982 '
Page Two i,
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Numerour comments were filed on the Draft Environmental

Impact osort and a joint hearing on Lt way proposed. The file
doaes not wndiecate 1L a hearing was ever he 1&. On warch 12, 1975,
after thoe cioge of Lhe comment PuLLOU, the State's Resources

Agency subaitted its comments and Jdiscussed ab length the oresence
of the Macrican Peregrine Palceon and txe proposed uchxrqat;on of
Cobl Mountain as a Critieal Habitat Zone for the Amcr*caﬁ Peregrine
Fatean, Portions of thc Juint U.S. Fxsh ang W&ldll~k Scrvice and

: fa Dcpa::ﬁ“nt £ Fich and GCamec repert on the Anerican
Paloon are included in the file,

f)

In May of 1975, A.D. Willard of your gtaff concludcd in a
memo Lhal not withstanding the existence of%the Critical Mabitat
Zonu for the Amecrican Peregrine Falcon, that a pﬁospcct;ng pernit
could be issued.

It aﬁpcars from the f£ile that until August 13, 1976, little
happened regarding the issuance of a prospecting permit, given
the proposals by the Fedeval and State Fish and wWildlife Agencies
to duviare portions of Cobb !'omunatain as a Critical Habita: Zone.
This was the case evon though A.D. Willard concluded that a pro-
specting permil could ve xvsucd.

In October and November of 1976, the Commission commented
on the Peragrine ralcon issue and allcged that inglusion of Cobb
pountain was unjustified. 1In February of 1977, the u., $. Fish
and Wildlife Service deloted Cobb. nountaxn from -Jelus“on as a
part o the Critical labitat Zonea.

The next entry in the file is a letter dated September 13,
1377 from Republic Geothegmal, Inc., which cnclosed a jroposed
oplion agreement between CallFO“n;a Gzothermal, Inc. and Republic
Geotharmal, Inc. TIn January of 1978, a Eollcuwuo lettelr was senc
by Republic Geothermal asking for some response from the Commxvsxon.
None was ever received.

In December of 1997, E.J. Everitts wrote a memorandum to
J.F. Trout stating that Laff dasived tn offer the parcel covared
by the prospecting pormit for compotitive bid since a “commercial"

well was drilled half a mile southwest of Cobb Mountain. Thxr
information was naver comaunicated to Galifornia GgolhurQ%
appears, trom the file, that duriny mést of 1978, tite aopcncd

with tha propoucd prospecting purnits on the Cobb Mountain area.
However, on Novembor 20, 1178, @ileen Rurnett submitied a wenoran—
dum propasing to classify the losds under the pronpccLaing peormit as
heing within a known geotbeumal rerources area.  On Hovember 27, 1978 the

’ N
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Ms. ¢laire Dedrick
hpril 15, 1982
Page Three

«

Commj;ssion voted ko classify the areca gnder the prospccting permit
48 a known geothermal resources ared. %‘
!

i

At no time was written notice given to California Geothermal
norg Was any parson asuociated with California Geothermal orally
told of the pending action or decisirn on tha part of the Commission
to ¢lassifly the area undoriying the prospoecting norait as a known
geotharmal rasourdes drea. Nor wias Q written notice sent to
California Guothesmal until October 21, 1931, almost thrce years
gince the Commission, had allegecly classificd the land as a known

geolkharmal resources arca.

I.
Given that substantial property rights were affected,
bafore the Commission could classify the Cobb iountai
arca as a known geothmarmal rcsources ared, noticpe and
opportunity to e heard must be given,

. on November 27, 1978, at the Commission's regular business
meeting, the staff suimitted, fexr thc Commission's consideracion
calendar item number d45. This calendar "item requested thé Commis-
sion to take soveral steps. Firzst, to classify certain lands
described in Exhibit C of that item as being a known geothcrmal
rQsources arad. ‘$econdly, to authorize rhe Commission to lease
ceirtain lands described in Ex ibit D of that calendar item. The
arpa which is subject to prospecting permit W 9649 was includéd

ia the arcas decucribed in Exhibic C.

tn addition to guestioning the sufficiency of the evidenciacy
prescntation vl compliance with the statuce which is the basis
for declaring an area a known geothermal -resourcas ared, the
Commission's failurc to notify California Geothermal of che intended
presentation voids the c. cire determination and classification
process., This action is required by virtuc of both the U.S. and
California Constitutions which guarantce individuals the right
to .... "reasonable notice and an opportunicy to be heard..."
whenever a governmmental activity will result in 2 significant
deprivation of a property right. Yorn w&. County of Ventura

P

24 Cal. 3d 605, 156 Cal. Rptr. 718, 596 P 2d 1134,

. .

Cos . | ¢ . .
1t ig heyond question that the Comaiscion's actions pur-
ports to “"void! the cxintiny prospecting pormit application on
Cobb Mouatarn by virtue of the application of Ptublic Recources

X
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Mn. Claire Dedrich
April 15, 1982 .
fayr Pour y

- ]

Code: Soction 69!12(d). This application is also obviously a

1gniticant property right., Given that it has been conveyed by
variouw parties Yor valuable consicdervation withous ob;ect;on by the
Stutlse, wacc vorcovor, after November 26, 1978, California
Ceothermal was ouLitlcd to a1 permit by opcration of the law, unless
the Commission spacifically acted to deny the request.

Ix.

The classification of Cobb ﬁountain, a2z being within a
known geotheru:al resources area 15 RSt supporied by sub-
alu\t‘dl evidence and not in conformance with the réguire-
monts of Public Resources Code Siction 6912(d4).

1
In addition to denying California Geothermal its due process
Ly, the Commission has illegally determined that Cobb Mountain
knewn guothernal resource area since there is no cvidonce
the rvecord of the Co:nlsqlon s proceedings to Justiiy its
igation as a RGRA. First, Public Resources Ccic Section
wrovides that a KGRA must inclucde "... at least one well
s of produsing geothermal resourcés in commercia l Fuantitias”,
PO dasignation of the arza aneomzasellly “'o,vcct;w~ sernmit
irion W 96495 <ees net contain a w_ll ¢ preducing ,
harmal resources in cowmmércial gquantrtiss. While wells of n
eerificed value may be arouleng arca of prospgrectiang permit avpli- =
cation W 6949, since the prosgs ing arca itself does nok contain a
well capable of vreducing ucothcrﬂal resourcaes in commercial quan-
titics, the Commission is acting in exgess of its jurisdiction in
its efforts to classify the areca as a KGRA in that it failed to
comply with the explicit language of Public Resources Code §6912-{d)..

o .
)
R T

-

— e
.-
g |

-~
>
1 44
Py

) L peers

H
i)

-0
f 2 4 BT
127 4
s v
[ ;t: \':‘ p—
IR o
o

T
e
r
t-
0
0
1§}

.
.
Pee

#Aorecover, there i1s no substantial evidence to support the
Commission's conclusion since there is no evidence in the recdord.
All that has been presented for the Commission's consideration are
conclusionary statemants and hevesay. It is well recognized that
the Cominission cannot base an adjudicatony fxnclnq solely on heresay

evidencae.  Lavton v, Merii Swaten Commission, (1976) 60 CA 358, 67, 3
Walker v, Ciiv of &.in Uabrjoi (1942) 20 C 28789. . \

lmistly, there is a total failura of the Commission to prepare
findingas that comply with thoe mandates of Tonanaa Association Far. @
Soenie Conemuenity v, County. of L.&x. {1974) 11 € 24 506, 113 Cai. Rptr.
B.ib; P 3 T VTR . ®

.

IIIQ

Califovrnia Guothermal is centitled to a prospecting
€§9 permit and/or a noncompetitive lease by virtue of cthe

Commiscion's failure to respond to the mandates of
Covernment Code Section 65200 ¢t sec.

CALENOAR PAGE
MINUTE PAGE




Ms. Claire Ocdrick
April 15, 19482
Page Five

As the Commission is well awarc, AB 884, found beginning at °
65900 of the Coverament Codle requires the Commicsion to act on
applications for development projécts within a apcczrlc sct of
time paramcters. In fact, as I recollect, AR 8384 was cnacted in
part as a result of the State Lands Commission's failure, in con-
junction with other State agencies, in the Dow Project.

Government Code Soction 65924 requires the Commicsicn to make
decisions about the acceptubility or non-accepcabiiizy of appli-
cations for projects (iled with the Commission prior to January 1,
1978 by no later than Movember 26, 1978 or these applications will
be deemzd complete by failure of the Commission to act. (Govern-
mont Code Section G” D, 65953, 65956:) Since Califorania Gaother- i
mal's application was submitted in 1973, the Commission should have 3"
responded to California Geothermal's apolication by dovembher 26,

1978. However, ne responsc was civen Geothermal about the accep-
tability of its application. Interestingly, and somewhat
ixonically, thc Comnivsion decided to declare the areca cacompassing
the prospecting permit a KGRA on tlovembar 27, 1978, e described

J‘n.o

ahave, th;s action was done in wvielatisp oI the Cecthermal

(O —aatn N Nets wmee

Resources Act and thie Due process Clause c¢f the U.S. and California L
Constitution. It is thus void. . .

When an applicaiion is decmed complete or accepted as
complete, as California Geothermal's was on the operation of law .
on November 26, 1978, an agency has one year in which to approve -
or disprove the application. Government Code Secction 65950,

65953. Failure of the agency to act within the one year recuired
by the Act is deemed to be approval of the project. Goverhment
Code Scction 65956. Sinse the State Lands Commission failed to

act within theé one yecar time period from the date the project : B
applxca~1on was deemed to be complete, California Geothermal is N
entitled to the prospecting permit and/or alternatively, a lease.

Pursuant to the Gecothermal Resources Act of 1976, the
prospecting porn;L has a term of threc years, which might be
argued to cxpire on November 26, 1982 However, we allege that
given your failuwre to prepare and submit a lease or permit, that
the prospecting permit can and should be issucd for a term of
three yuars, cffective immediately.

If it can be argued that the amendments to the Geothermal
Resources Act of 1976 which beeame afleceive on Janvary 1, 1979,
apply to hiu project, the prospucting permit would hawve had a
term of two yaars. ‘fhys pormit arquably would have expired on
@ “Novamber 26, 19281, flowover, this lanores the provisions of
Public Resources Code Scction 6910(d) which tolls the running

2
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‘M. Claire Dedrick
Apvil 19, 1Ye2
Page Six

of any time or obligations due to *... wars, riots, acts of God,
lawsn, rules and regulations or any Federal, State, County oc
Municipal agency or by such obtliar unusual conditions as are
Lucond the control of the lestwe®. It is our position that given
o Commiamion's failure to act, that Califoznia Geothermal

is entitled to a prospecting pormit.

Alternatively, Callfornia Geothermal asserts thet it
in oncitled to a nencoapctitive lease pursuant to Public Resources
Coniy Scetion 6911 of tho Ceothermal Rusoucces Act of 1967, or
<

<
‘

wition 69i10(c) of the Geothermal Resources Act as amencded in
19749,

#le have discuascd the above with Mr. Robert C. Hight,
M. Robert Maber, and Mr. Rick West of your legal staff. te
advised them that this lettor was ceming and that we desire that
the permit/lcase be issued us socon as possible.

! should vou have any additional questions regarding the
praeceding, cr desire ro diseuss the mattar in any greater detail,
picase do mot hesicace te contact me. However, hacange of our
desire to move as expediriously as possible, we ask trat this
matter be schadaled for hearing sefore the Commission 'on i1is next
business mecting. Should you have any addition:l questions or
should you wish to discuss a possible resolution of this matter,
please éo not hesitate to contact me: '

pénding resolution of this matter, I am returning
check number 415679 sent to California Geothermal by C.P.

Priddy.

Ccrdially,

MATTHEW V., DRARY

MVD: sm
c¢: Robert C. light

——
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