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REQUEST FOR ISSUANCE OF A
PROSPECTING PERMIT OR

NON-COMPETITIVE GEOTHERMAL LEASE

FOR STATE FEE LANDS ON

COBB MOUNTAIN IN LAKE COUNTY

lor, Assistant Attorney General, stated that
being submitted for information ohly and
1d be taken by the Commission. Mr. Matthew

Brady, who wishe half of his clients, Galifornia
Inc., was not present when the item was called,
and the matter was put over until the October meeting.

Geothermal,
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REQUEST FOR ISSUANCE OF A PROSPECTING PERMIT
OR NON-GOMPETITIVE GEOTHERMAL LEASE
FOR STATE FEE LANDS
ON COBB MOUNTAIN IM LAKE COUNTY

This Calendar Item is introduced at the request of California
Geothermal, Inc. (see Exhibit "anM),

BACKGROUND ; Petroleum Leasing and Development Corporation
applied feor a geothermal Prospecting permit
on May 9, 1973, for State fee lands in
Lake Councy.

The application was purportedly "assigned"
to Californmia Geothermal, Ine. (CAL-GEO)
on January 21, 1974, Pursuant to a request
by staff CAL-GEO subiitted a dfafe EIR

for Cobb Mountain on November §, 1974,

e draft EIR was assigned a State Clearinghouse
number and circulated. Several negative
comments were received; chief among them
was the intention of the United States
Fish and Wildlife Service (USFWS) to classify
‘Cobb Mountain as a "eritical habitat zone"
because of peregrine falcon sightings in
‘the area.

It was not until April 1977 that information
was received from USFWS that Cobb Mountain
would not be classified as a critical habitat,
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CALENDAR ITEM NO. 4 ?(CONTD__)_

In late 1977, consideration of Cobb Mountain, L
as a known geothermal resources area, Was -.

raised by the long Beach staff, which led
to the State Lands Commission's approval _‘
of such a classificakion on November 27, e

1978.

on October 23, 1981, & letter was sent

to CAL-GEQ informing them that the State
Lands they were interested in had been
classified as a KGRA, and, therefore, thelr
zdvance rental payment was being returned.
CAL-GEO wrote a letter om November 5, 1981
requesting that the State delay any lease
sale involving Cobb Mountain.

on April 15, 1982, CAL-GEQ's attotney,
My. Mathew V. Brady, wrote a letter (a
copy is attached) to Claire Dedrick, the
Fxecutive Officer, requesting that the
Commission issue a geothermal prospecting
permit or 2 non-competitive lease based

0 on the following contentiouns:

1. Violation of CAL-GEO's procedural due
process rights.

2. Improper KGRA classification.

3. The operation of Government Code Section
659-20 et seq. (AB 884).

It was also Mr. Brady's request that his
client's position be brought before the

Commission.

. It © staff's opinion that all of CAL-GEO's
argunents are unsubstantiated, because
no. prospecting permits may be issued after
the Commission has made a KGRA classification
pursuant to former P.R.C. Section 6909.

Formal commission action on CAL-GEO's request
of April 15, 1982, may adversely impact

on the Commissiomn's legal position should
litigation arise. gtaff recommends against
any formal Commission action on CAL-GEQ's

request.

—9-
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42 contp )

In addition,

AB 884: N/a.

EXHIBIT: A. CAL-GEO Request Letter.
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EXHIBIT "A"
MATTHEW V. 8RADY

FSI UL TS AT LAW
LA 1 et Suire 2HO
Lacnastatd, Ganronia Y1
o106 A2 3368

.
April 15, 1982

tis. Claire Dudrick

Executive 0ificer

California State Lands Commission
1807 12th strcct

Sairamento, CA 95814

Subject: Califorania Geothermal, Inc.
Application for Prospecting
Pormit W 9649

pear Ms. Dedrick:

By this letter, California Geothermal, Inc., Teguesis the
Comuission Lssuc forthwith, a Prospecting peramit with an initial
corm of two vears, cffective immediately, or alternatively, a
noncompetitive for the arca of land ecncompassing the Gebthe
pruspocting Pernit Applicaticn nuaber 9469 filed wich
comuission by California Geothermal in 1972.
prespesting permit ghould be Lased upon texrms and condi
royalty rates as they oxisted on November 26, 1972. Th
legal authority fox this request is outlingd in the ma
pejow. We reguest that this matter be set for heazing

s

Coumission at its next busincss meeting. Please advi
me of the time and location for this hearing.

Q

Background

on May 9, 1973, petroleum Leasing and Development Corpox-—
ation applicd for & geothermal prospecting permit for the Cobb
Mountain areca. On Junc 1, 1973, the State Larnds Division
acknowledgad roccist ¢ rhe mabcorials ané requested additional
cnviroanental inforamation from the applicant in the form of an
environmentnl impack report. On June 21, 1974, the application
was Ltransforral to California Geothormal, Inc. puring January of
1974, certain additicnal naterials were requested frem California
GCoothermal and the materials were forwarded to the Commission
on February 6, 1974 and Fubruarty 19, 1974. On Hovemhex 8, 1974, a
draft cnvironmental impact repart was submitted to Lhe Division.
This draft was prepared by ECOVILW and is.dated October 20, 1974,
on Decuember 16, 1974, this documant was circulated by the Divisicn
for comment. Tho comment period was extendad once and accérding
to your filus, closud on February 23, 1975.




M. Clajre Dedrzick
hpeil 135, 1982
Page Two
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Numerour comments were f£iled on the Draft Environmcntgl
Impact esort aml a joint hecaring on it was proposed, THe Kile
dacy not indiecate Lf a hearing was ever held. On March 12, 1975,

P 2L

after tio ciose of the comment period, the State's Resource$
Ageney submitted its comments and Jdiscussed at length the presence
of thy American Peregrine Falcoa and the proposed designatign of

ain as a Critical Habitat Zone for the American “e:a,--ne

Cobis nou Lol

Palecon, Portions of the Joint U.S. Fish and Wildlife Servide and
Czlifernia Department of Fish and Came report on the American
Pereyrine Caleon are included in the £ile.

In May of 1975, A.D, Willard of your staff concluded in a
momo Lhat not withstanding the existence of the Critical Hakitat
Zone for the American Perecgrine Falcop, that a prospecting germit
could be issucd. !

It appears from the £ile that until August 13, 1976, little
haprened fegarding the Lssuance of a prospecting permit, giwe
the prﬁposals by the Federal and State Fish and Wildlif Agéncies
to duclare porticns of Cobb Mountain as a Critical Habitat Zone.
This was “ha gase oven though A.D. Willard concliuded that a pro-
specting pozmdl suuld pe is bucd.

.:

3

(61

NN

In October and November of 1976, the Commission commented
on the Peregrine Falcon issue and alleged that inclusicn of Copb
lountain was unjustified. In February of 1977, the U.S. Fish
and Wildlife Scrvice daleted Cobb ﬂounta*n from inclusion as a
part oi the Critical ilabitat Zone.

The next entry in the file is a lctter dated September 1i,
1977 frowm Républic Geothermal, In,., which cnclosed a proposed
option agreement between California Geotheraal, Incg. and Repugyic
Geotharmal, Inc. In Januavry of 1978, a follow-up letier was sent
by Republic Geothermal asking for some response from the Commission,
Nonc was ever received,

In Decembar of 1977, B.J. Eseritts wrote a memorandum to
J.F. Trout stating that ctaff desived to offer the parcel covered
by the prospecting purmit for competitive bid since a “commercial®

well was drilled half a mile southwest of Cold Mountain. This
information was naver communicated to California Geothermal. Ik
appears, from the file, that during mest of 1978, littie hagpened
with tha propetcd prospecting puermits on the Cobb Mountain arca.
flowever, on Novembor 20, 1978, ®ileen Burpett submilicd a womeran-
dim proposing Lo classafy the lands under the prospecting peormit as
being within a known guothommal recources area. On Movember 27, 1978 the

PR




fﬁ) Ms. Clairec Dedrick
hpril 15, 1982
Page Three

Commission voted to classify the arca under the prospecting permit
as a known ¢oeothermal resources arca.

At no time was written notice given to California Geotharmal
nor was any porson associated with California Geothermal orally
told of the pending action or dec*s;on en the part of the Commission
to classifly the area uaderlying the orogpnptln( pormit as a known
geothormal rasouvces arca. Nor was a written notice sent to
California Gucthermal until Ochbe~ 21, 19381, almost throe years
since the Commission had allegedly classificd the land as a known
geothermal resources area. .

I.
Given that substantial proaﬂrty rights were affected,
before the Commissicen coutd classify the Cobb mc"1t~
arca as a known geothermal roesources .area, not
opportunity to be heard must ba given.

. On Noveinber 27, 1978, at the Commi

meeting, the staff submitted, for the Comni
caPcﬂdar itam number 45. This calendar it

sion to takd secveral steps. Firsk, to classi
‘described in Exhibic C of that Ltem as being a known geothcormal
resources araa. Sccondly, to authorize the Corn-ssxon to lease
ceritain lands described in Exhibit D of thalt calendar item. The
arda which is subjecct to prospecting permit W 9649 was included
in the arcas described in Exhibit C. ’

In addition to questioning the sufficiency of the ewidanciary

presentation and compliance with the statute which is the bagis

for declaring an area a known goothcrﬂﬂl-rcsouzces area, the
Commission's failure to not;fy California Gootnermal of the: #ntended
presentation voids the oncirve determination a:d class;f;c-tmon
process.  This aclion is required by virtue of JO“H the U.5. and

Cali roxnla Consgtitutions which cuarantee individuals the right

to .... "reasonable notice and an opportunity to bcfhcara..u‘
whaonever a gover:mmantal ackiviiy “Ll' result in a significait
deprivation of a property rignt., Horn ve, Caunty ©f Venkura
24 Cal, 3d 605, 156 Cal. Rptr. 718, 396 P 2¢ 11214, i

It in beyond guestion that the Comnission's actions pur-
ports to "void" the existing prospecting permit application on
Cobb Mountain by virtue of the application of DPublic Resources

|cAaLENDAR patzs
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M. Craire Dedrick
Apral 15, 1982
Pasie Pour

Codu Soction 6912(0). This application is also obviously a

gui Licant u.ovczty right. Given that it has benn conveyed by
Vlrluus sartics for valuable congicderation witiout ob;e:t;on by the
State, twice. doreover, after Novesber 26, 1978, Califorania
Guothurmal was cuthlcd to a permit by opuquxon\uf the law, unless
the Commicsion spoecifically acted to deny the request.,

IT.
The classification of Cobb Mountoin,; oo
known geotherial resources arca is not sup
“tu\tldl cevidoence and neot in conformance w
monks of Public Resources Code Seétion 691

Yo
o vea
g

In addition to denying California Geothermal its due process
ighty, Lhe Commission has ‘llegally determined that Cobb Mountain
S nown geotheranl resource areca since there is ne evidonce
ithin Lhe record of the Cosmission's procegdings to justidy its
clasgification 25 & RORN. First, Public Resources Ceda Sectien
HUL2 (&) wrevidns thabt a RGRA must include "... at least one well

0

capabin of produsing geothermal resources in commerc!

The UKL dasignation of the arza zncemzase
aprlicucion W 9649 dces net contain a we
ﬂvouhvzmal resources in commercial nt
unspeciiiced value may be around the 2
cation W 5949, since the prospgecting arca its
woll capable of preducing geothermal resources in co
vitivs, the Commission is acting in excess of its ju
its eey ris to classify the areca as a KGRA in that

lxa .
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comply with the explicit language of Public Resouxc

.

O 3=

Morecover, there i3 no substantial evidence to supporkt the
Commission's conclusion since there is no evidence in the record.
AL that has been presented for tﬁc Commission's censideration axae
concln,xowa"v statemapts and heresay. It is well recognized that
the ‘Commnission cannot ‘base an udjuulcato"" finding solely on heresay
cvidence. Laveon v, Marit Svaten Commission, (1976} 60 ca 358, 67,
Walker v, Cicy of fan Cabriel (1942) 20 C 2879,

Lastly, there is a total failure of the Commission to prepare
findings that comply with the mandates of Topanea Mzsociation For a
Scente Commnunity v, County of L.A. (1974) 11 C 2d 53¢, 113 Cal. Rptr
Y30, TR P 2d 12, .

III.

California Guothermnl is centitled to a prospecting
Fbormit and/or a noncompetitive lease by viretue of the
Comamission's failure to respond to the mandates of -

Coavernment Code Section 65200 ot scc. .
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Ms. Claire Dudrick
April 15, 1982
Pagwe Five

As the Commission is well awarc, AB 884, found beginning at
65900 of the Government Code requires the Commission o act on
applications fox development projects within a specific set of
time parameters. In fact, as I recollect, AB 684 was cnacted in
part as a result of the State Lands Commission's failure, in con-
junction with other State agencies, in the Dow Project.

' Governmenk. Code Section 65924 rcguiras csicn to make
docisions about thu acceplubility or non-ace t ¢ appli~
cations for projects filed with the Commissi i ko Januaxy 1,
1978 by no Jater than Movember 26, 1978 ox these applicaticas will
be decmzd complece by failuze of the Commission to ack, (Govern=-
ment Code Section 65950, 65953, 65956.) Since California Goothes-
mal's application was submitted in 1973, the Commission should have
responded GO California Geothernal's apolication by Movonber 26,
1978. tHowever, RO rasponsc vas ziven Geothermal ahout the accep-
tability of its agolication. Interestingly, and somewhat
ironically, the Commission decided to deélare the area oacompassing
the prospucting pormit a KGRA on Ulovamber 27, 1973. As described
ahove, this action was done in wviola=ign cf the Cecthermal
Regources hct and the Due Pprocess Clausc of the G.5. ané California
constitution. It is thus void.

when an application is decmed complete or accepted as
complete, as California Goothormal's wus on the operation of law
on Novembexr 26, 1978, an agency has one year in which to approve
or disprove the application. Government Cede Section 6595G,
65953. Failure of the agency to act within the oné vear reguired
‘by the Act is deemed to be approval of the project. Geovernmendt
code Section 65956. Since the State rands Conmisiion failed to
act within the onc year time period from the date the project
application was deemed to be complete, Califoranla Geothermal is
entitled to the prospccting permit and /o alternatively, a lease.:

Pursuant to the Geothermal Rosources Act of 1976, the
N5

prospecting pexmit has a torm of threce years, which might be
argucd to cipire on Novembor 26, 1982, lowever, we allege that

given your faslure to prepare and submit a lcase or permit, that
the prospecting permit can and should be issued for a term of
three years, ctfeoctive immediately.

If it can be argued that the amendments to the Geothermal
Resouvees Act of 1976 which became of feckive on January 1, 1979,
apply to this project, the nrospuecting permit would btave had a
term of two years. ‘fhas pormit arquably would have expired on

CNowvember 26, H2El,  Howevaer, Lhis ieanores the provisiens of
public Resourcus Code Sccticn 6910 (d) which tolls the running

: PAGE __.Q.-Q_:—Q——""
CALENDAR § AG 220G
MINUTE PAGE .—W




Claire thwdrichk
11l 15, 14a2

of any time or obligations duc to "... WAars, riots, acts of God,
Tawn, rulen and reqgulations or any Federal, State, County OF
Munscipal agency OF by such othar unusual condilions as are
besund Lhu_uonurog_gy Tle losneui. It 1s our position that given
O e ianion s failure to act, that california Geothermal

is eoptitled tOo a prosgecting permit,

Alternatively, California Geothermal asscrts that it
i oacitled Lo & nonceapct itive Lease pursuant to public Resourees
Coniy Sact ion 6911 of the Geothermal Rusources Act of 1267, or
¢netion 69i0(c) of the Geothermal. Kesources Act as amended in
1979,

tle have discussed the above with Mr. Robert C. flight,
\yr. Robext Faber, and Mr. Rick West of your legal stafs. (e
advised them that this letter was ceming and that we deosire that
the permit/lcasc be issued as soon as possible.
‘ should you have any addisional guestions soagardin
procaeding, €T dosire to discyss the matiar in any greater do
picasce do ot hositare ko contact me. However, hagnuse of nu
desire to mecve as cxpeditiously as gossible, we ask that this
matter be scheduled for hearing bafore “he Commissicn on its next
busincss meeting. Should you have any additional guestions or
should you wish to discuss a posgible zesolution of this matter,
please éo not hesitate to contact me.

pénding resolution of this matter, I am returning
checlk number 415679 sent to california Geothermal by C.P.

priddy.

o]
L

MATTHEW V. BRADY

MYDB:sm
cc: Robert C.
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