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LYON - FOGERTY - GENERAL POLICY
REGARDING THE MANAGEMENT OF
INLAND NONTIDAL NAVIGABLE WATERS

i. Summary of the cases:

The California Supreme Court im State of ‘Califormia
v. Superior Court (Lyony (1981) 29 CALT 3dZ1I0 and
State of Californla v. Superior Court (FqgercY) 29
Cail. 3d 240 has held:

a. Private upland owners, on non-tidal navigable waters
hold fee title té the low water mark unless their
deeds provide otherwise.

b. The area lying between the hlghaand low water ‘marks
of the bed of such waters is ‘subject. to the public
trust for commerce, navigdtion, fishing, recreation

‘ and preservation.

c. Private upland owners may utilize lands between
low and high water in any manner not :mconpatz.ble
2T with public trust needs in the :property. -

d. Private upland owners who have previousiy constructed
docks, piers and other séructures in the shorezome
bétween high and low water may continue to use

. those facilities unless the state détermines, in.
7 accordance with applicable law, that thezr'contmnued.{
-4 existence is inconsistent with tfie reasonable trust .
needs of the public.

_. e. If the Srtate chooses to exercise -the pub}:x.c 3 t‘,rust:
L] intérest and take possession of iawfully constructed:
unprovements in the shorezone it must comperisate

o the owners fof such improvements.

The United States Supreme Coutt has denied certiorari
and these decision's are therefore £inal express;.ons
of California law.

Need for notice and compliance:

; Legal descriptions and policy statements used by staff
’ since 1977 in leases, permits, noticas .and correspon-
dence are in accordance with poliey adopted by the
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Commission in March of 1977 at the incéption of Lﬁon

and Fogerty, when sovereign title was claimed to hig
water. lhat policy is now outdated, is in part inconsist “aut
with the Lvon and Fogerty decisions, and also of course,
does noghinform‘thg puSIic 3f the holdings in. those - .
cases. The proposed Lyon and Fogerty Notice Statement

set forth in Exhibit HK” woula‘infcrm lease or permit
applicants, public agencies etc. of the holdings in :
Lyon and Fogerty and related laws and Commission policies
as they atfect private upland owners. N

Policy proposals for complying with Lyon and Fogerty:
Commission staff and the Office of the Attorney General
reconmend that the Commission adopt the following generadl
pclicies regaxding the private upland owners whose :
deed descriptions call to the edge of a non~tidal navigable
lake or stream: ] o

a. For the area waterward of the low water mark:

(1) Require leasec or permits for uses or improvements
on such areas, and

(2) 1Issue the Lyon and Fogexty Notice Statement
set forth In Exhibit ﬁﬁ".

b. For existing uses or imprqvemenCS‘within the area
Letween Che high and low water marks:

(1) Do not requize a lease or permit, but

(2) Issue the Lycn and Fogert Notice Statement
set forth In EXBEbIC "A .

¢. For proposed uses or improvements within the area
between the high and low water marks:

(1} Do not require s leasé or pexmit, but

(2) Issue thé Lyon ind Fogerty Notice Statement
set forth I Exaibit HK", and

(3) Bring proposed uses to the Commission for
findings -of consistency or inconsistency when
so reguested by a private party or any interested
governmental entity or agency or other party.
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Such a policy would be consistent thh Lyon and Fnrgerty o
in that those cases affirmed thé State's sovereign ' S \
fee ownewxship interest below low water. (The Commission .
has simée 1977 issued pexmits and leases to high water

although rent was only charged for uses below low water).

Private owners of existing structures within the nlghflow
area should be informed of the nature and -extent of -
the publlc s interest in Chat area as well as their
own rights. Thdat notice would be provided in the- proposed
Notice Statemént set forth in Exhibit "A". The fact
that a lease or permit would not be réquired by the
s Commi ssion for uses or improvements between hlgh and
! o low would in no way affect the regu1atory jurisdiction
. of other governmental entities or agencies ia that

. zone. The State could of course at any time seek tn
= " to have unmiawZful public nuisances or illegal obstructi.oiis
' below low or w1th1n the high/low shorezone area removed
at their owner's. expense. -

It stould be emphasized that nothing %u the policy -
statement shall preclude the Commission on its own :
. motion or at the request of any intéreésted governmantal
. ili entity, agency or other party f£rom considering whether
. the public trust easement should be .exercised in specific
instances for a proposed public purpose pursuant to
law. In thé case of a proposed exercise of the trust
notice shall be given to all interested and responsible
parties at the earliest possible opportustity so that
they may adequately respond. Staff shall ccordinate
S with the warious responsible parties o insure a complete
i and thorough evaluation. Assuming lawfully conséructed -
and maintained -existing uses ot improvements between
hig™ and low, an exercise of the trust by tHe State
would require compensating the cwher of such improvements.
These policy guidelines are of a general nature. Specific-.
guidelines for particular lakés wivers and streams
may be recommended for Commis r&n-actlon “whéze &ixcumstances

O so require. -
AB 884: N/A.
-~ EXHIBITS: A.

IT IS RECOMMENDED THAT THE COMMISSION:
1. REVOKE ITS EXISTING POLICY CONCERNING GRANTING. OF LEASES

AND PERMITS BETIWEEN THE HIGH WATER AND LOW WATER MARKS.
ON NONTIDAL NAVIGABLE WATERS, APPROVED IN MARCH OF

1977.

Notice Statement.

-3




CALENDAR. ITEM NO. 2.0 {(CONTD)

ADOPT THE FOLLOWING GENERAL POLICY F(}JR COMPLYING WITH
THE CALIFORNIA SUPREME COURT'S DECGISI{[ONS I¥ STATE OF
pALIFORNIA V. SUPERIOR COURT (LYON) {}9 CAL.

CALTYORNIA V. SOPERTOR |SOURT («FOGERTY‘
29 CAL. 34 24mmm r

MON-TIDAL NAVIGABLE WATERS.

a. FOR THE AREA WATERWARD OF PRIVATELY OWNED UPLANDS
ON NON-TIDAL WAVIGABLE WATERS:

(1) REQUIRE LFASES OR PERMITS WDR .USES OR IMPROVEMENTS
WATERWARD ‘OF THE LOW WATER IMARK.

(2) ISSUE THE LYON AND FOGERTY‘NOTICE STATEMENT
SET FORTH TN EXHIBI

»

FOR EXISTING USES OR IMPROVEMENTS WITHIN THE AREA
BETWEEN THE HIGH AND LOW: WATER MARKS:

(1) DO NOT REQUIRE A LEASE OR BERMIT, BUT

(2) ISSUE THE NOTICE AND POLICW STATEMENT SET
FORTH IN EXHIBIT "'A".

FOR PROPOSED USES OR IMPROVEMENTS WITHIN THE AREA
BETWEEN THE HIGH AND LOW WATER MARKS:

(1) DO NOT REQUIRE A LEASE OR PERMIT, BUT

(2) 1ISSDE THE NOTICE AE”‘POLICY STATEMENT SET
FORTH IN EXHIBIT 'A", AND

(3) BRING PROPOSED USES T ?E~FﬂuMTQQTON TFOR.
FINDINGS OF CONSISTEFFV ‘DR INCONSISTENCY WITH -
PUBLIC TRUST NEEDS WHEN ‘SO REQUESTED BY. AN
INTERESTED PARTY.

AUTHORIZE AND DIRECT THE STAFF OF THE STATE LANDS COMMESSION,
ARD/OR. THE ATTORNEY GENERAL TO TAKE ALL NECESSARY OR.
APPROPRIATE ACTION ON BEHALF OF THE STATE LANDS COMMISSIOR
TO CARRY OUT THE ABOVE POLICY.




EXHIBIT "A"

LYON AND FOGERTY NOTICE S!IATEMENT

The Caltffornia Supreme Court in State of Californiac
v. Superisr Court (I yon) (1981) 75 Cal.. 3d 210, and~
State cf Californlia V. superior Court (Fogertv) 29
Cal. 3d Zéﬂ‘has‘held: ;

(a) Priwvate upland owners of on non-tidal navigable
waters hold fee title to the 1ow.wa*er,mark unl¥esss "
their deeds provide otherwise.

(k) The area lying between the hxgh and low*water
marks of the beds of such waters is subject to
the public trust for eommerxce, navxgatlon, fishing,-
recreation ahd preservation. e

Private uplan&&owners may utilizg{lands between.“
low and higbywéter in any mannet ijnot 1ncompatiblu
with pab ic trust needs in. the pvopexty

Private upland owners who have*prevxously constructed
decks, piers and other structure in the shorezdhe .
between high and low water may cloritinue to use

those facilities unless the stade -determines, -

in accordance w;th,appllcabTeAla that thei¥
continued existence is 1nconsxsg? t with the reasonable
trust needs of the public. -

Private vhland owners of improviiments l&nkully
constructed in the shorezone mujit be compensated
if the Strte chodses to exercisi the public’s
trust interest and take posseﬁﬁLon of such
improvements." ) - ft

The State Lands. Commi:ssion will reqﬁ@re a\lease or

permit for only those usés or improvements lying waterward
of the low water mark. This policy shall not, however,
affect the Jurlsdlctlon of other'ggéernmental agencigs

or entities in tiie shorezone betweer| the low and ‘high
water marks.

Pursu.nt to Califormia law, the Stajfe may ‘require thL
reroval of any puisance or lllegal osstruction,on.lands
subject ro thé public trust. It is mat required to
compensate for such improvements.

o
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The State Lands Commission may on. its own initiative
or at the request of anAinteresggg”ggvgrﬁmental entity,
agency or other party may elecﬁ”ﬁ6“§§éi§isa:£hg‘§Lateﬂs
public trust easement rights. ’

on the area lying between the high and.‘iow water ‘marks,
subsequent to the effective daté ¢f the Lyon and Fogei'ty

Any private upland owner seeking to, gonstruct improverents

decisions and wishing to insure theix right of cofpensation
in the event th&ft such improvgméﬁts,aﬁé later taken .
by the State through an pxercipe. of its public tzust
easement rights, :should ¢g§ﬁest a statement fxom the -~ -
Stafe Lands Commission tliat thejr proposéd use is ¢tongistent
with public E£xust needs. N = : )






