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These three facilities are only a small fraction of the many facilities in the Bay Area that store 
mined sand.  On-shore storage of mined sand can cause significant storm water pollution, which 
can cumulatively have a significant impact on water quality in the Bay.  To fully understand the 
water quality impacts of sand mining, the effects of on-shore storage of the mined material must 
be considered in the DEIR for public review and comment. 

XII. Reasonably foreseeable impacts associated with indirect emissions of greenhouse 
gases and mercury should be adequately assessed. 

The DEIR must evaluate the significant environmental impacts that will occur as a result of 
concrete manufacturing using the mined sand materials.  Presumably, the sole, or most 
significant, outlet for sand mined from this project will be concrete production.  This DEIR fails 
to mention this as a reasonably foreseeable indirect impact of the Project.  However, the concrete 
production that will be fueled by this mining project will have significant and unmitigated 
impacts to the environment, all of which must be analyzed in a revised DEIR.  In particular, the 
DEIR must evaluate and analyze mitigation measure for the project's indirect effects of 
increasing emissions of greenhouse gasses, and mercury. 

Concrete production is among the most greenhouse gas intensive activities occurring today, 
responsible for up to 5% of global greenhouse gas emissions annually.7  .  The DEIR must 
evaluate the amount of greenhouse gas production that will occur as a result of the cement 
production using the sand from this mining project (including the available amount of sand 
proposed to be increased by this project).  The DEIR should evaluate mitigation measures such 
as funding greenhouse gas controls or sequestration for cement manufacturers, or sponsoring 
greenhouse gas offset projects at a ratio of at least 3:1. 

In addition, cement production also results in a substantial amount of mercury emissions, 
accounting for the third largest source of mercury emissions in the United States.  In addition, the 
San Francisco Bay is impaired for mercury, and cement production in the Bay Area contributes 
additional mercury loads to this already impaired water body.  The DEIR fails to analyze this 
significant indirect impact or mitigation measures for it. 

XIII. Conclusion. 

The DEIR should be revised for each of the foregoing reasons, and recirculated to provide the 
public and governmental decision-makers with an opportunity to review each of the project’s 
significant environmental impacts, and the additional mitigation measures and project 
alternatives that must be considered to reduce or avoid these impacts. 

 

                                                 
:�The Cement Sustainability Initiative: Progress report, World Business Council for Sustainable Development, 
published 2002-06-01.�
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Thank you for your consideration of these comments. 

Sincerely, 

                                           

Ian Wren         Jason Flanders 

Staff Scientist, San Francisco Baykeeper           Staff Attorney, San Francisco Baykeeper 
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350 Frank H. Ogawa Plaza, Suite 900 
Oakland, CA 94612-2016 

t. 510.452.9261
f. 510.452.9266 

saveSFbay.org 

September  24, 2010

Paul D. Thayer, Executive Officer 
California State Lands Commission 
100 Howe Avenue, Suite 100-South 
Sacramento, CA 95825-8202 
Attention:  Christopher Huitt, Project Manager 

RE: DEIR for San Francisco Bay and Delta Sand Mining 

Dear Mr. Thayer:

We appreciate the opportunity to comment on the Draft Environmental Impact 
Report for San Francisco Bay and Delta Sand Mining.  Save The Bay is the 
largest and oldest organization working exclusively to protect, restore and 
celebrate the San Francisco Bay and Delta.  Since 1961, we have helped to 
reduce pollution and landfill in San Francisco Bay-Delta, restore habitat for fish 
and wildlife, and increase public access to the Bay and shoreline.  We helped 
establish the San Francisco Bay Conservation and Development Commission 
(BCDC) as the first coastal zone management agency to regulate Bay and 
shoreline uses and to increase public access.   

In our previous comments to the State Lands Commission regarding proposals to 
increase sand mining, we noted that the EIR provided a mechanism for 
addressing the impacts of sand mining on in-bay habitat, as well as beach 
replenishment inside and outside of the Golden Gate.  The Bay once had many 
miles of sandy beaches, most of them no longer in existence.  

The DEIR does indicate that sand mining in San Francisco Bay creates 
significant and persistent pits which are not replenished during the lease period, 
nor in the years following.  These pits become traps for other sediment, 
intercepting its transportation to locations downstream, including those in the Bay 
and immediately outside the Golden Gate. This significant, detrimental impact 
underscores that the proposed project is not sustainable.  Approval of additional 
sand mining would augment the sediment deficit the Bay is already experiencing 
and would increase the pits in number and size.

The DEIR’s impacts analysis is not adequate, nor is it acceptable for the DEIR to 
dismiss additional analysis and conclusions as too complex to complete.  The 
sediment deficit at the Golden Gate is similar in magnitude to the annual volume 
of sand removed from the Bay through mining; significant impacts of that deficit 
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are observed and are imposing continuing costs at ocean beaches near the 
Golden Gate.  It is not appropriate to conclude, as the DEIR does (p. ES-17), that 
sand mining will not “affect sediment transport and deposition within the Bay and 
ocean.”   On the contrary, it is appropriate to conclude from the available  facts 
that past and proposed sand mining is contributing to beach erosion and loss of 
sandy bottom habitat, and the DEIR should be corrected to reflect a 
precautionary approach that acknowledges the linkage.  

The project applicants have not provided mitigation for this “significant 
unavoidable impact on Biological Resources.”   The DEIR does not propose 
effective mitigation for future impacts.  As a result, the DEIR’s proposed preferred 
alternative would enshrine cumulative impacts that effectively make the Bay’s 
sand deficit permanent and increasing from each successive approved mining 
lease.  The DEIR should be corrected to indicate that this is, in fact, a significant 
cumulative impact. 

The proposed preferred alternative is not sustainable for the Bay ecosystem and 
should not be approved as characterized in the DEIR. 

Thank you for your consideration of these comments. 

Sincerely,

David Lewis 
Executive Director 
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September 27, 2010 

California State Lands Commission 
100 Howe Avenue, Suite 100-South 
Sacramento, CA 95825 
Attn: Christopher Huitt 
Phone: (916) 574-1938 or email: huittc@slc.ca.gov 

RE: San Francisco Bay and Delta Sand Mining Draft EIR; CSLC EIR #742 and State 
Clearinghouse Number 2007072036 

Dear Mr. Huitt: 

The Citizens Committee to Complete the Refuge appreciates the opportunity to comment 
on the above referenced DEIR. Unfortunately, those comments must be entirely negative.  
Rarely have we seen a DEIR so manipulate the EIR process so as to ignore obvious and 
logical impacts in order to make findings of no significant impacts. 

One of the most obvious cases of this is found on page 4.2-10 where the DEIR states, 
under section “Impact MIN-3: Depletion of the sand resource (pg. 4.2-9), “Mining of a 
mineral resource can generally be expected to deplete the resource. The 
significance criteria used for this section state that loss of availability of a known mineral 
resource could cause a significant impact. This criterion is interpreted to mean that 
depletion of the resource through mining does not constitute a significant impact; an 
impact could only occur where a project prevented or inhibited access to a known 
mineral resource. Therefore, even if the Project depletes the mineral resource over its 
10-year lifespan, this is not considered a significant impact.”(emphasis ours) 

Well, this leaves one speechless (almost). If this is the criteria of significance one 
wonders why do an EIR at all. Under this rubric one can deplete the Bay’s entire sand 
resource and find no impact. The only possible project impact that could be identified 
under this criteria of significance is to not sand-mine. This is perhaps unique in my 
experience in terms of crafting an EIR so as to obviate the possibility of identifying any 
potential impacts. 

This approach is even more disappointing since the USGS specifically asked you to 
address the issue of sand depletion along the Golden Gate coastline, for example the 
attrition of ocean beach (page ES-17). 

COMMENT SET 8: CITIZENS COMMITTEE TO 
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Citizens Committee to  Page 2
Complete the Refuge 

You respond with the study by citing “[t]he Coast and Harbor Engineering (CHE) study 
conducted for this EIR (Appendix G) demonstrates conclusively that most of the areas 
being mined, including the Central Bay lease areas, are not being replenished. However, 
hydrodynamic modeling conducted by CHE demonstrates that sand mining is not 
expected to affect sediment transport and deposition within the Bay and ocean, except in 
areas within and immediately outside of the mining leases (page ES-17) and also with 
citations in Sections 4-2 and 4-3. But these are not convincing. Does no sand go out of 
the Golden Gate anymore? The estimated annual sand budget deficit estimated at the 
Golden Gate is about the same magnitude as the annual mining rate: 2 million cubic 
yards per year. Is there really no connection whatsoever? The sand bar outside the 
Golden Gate has been decreasing as sand mining has taken place. Is there really no 
connection? The burden of proof should be on the sand mining industry to show that that 
the loss of coastal sand has nothing to do with Bay sand mining. And if there is a 
connection with sand mining resulting in decreased sand for beach replenishment that 
should be identified as an impact.  

There are many other examples of flawed reasoning and analysis in this document. For 
example, the DEIR finds that noise from hydraulic dredging of sand may impact fish and 
result in the alteration of their path or even a loss of habitat as fish avoid the noisy 
location. The DEIR addresses this by stating, (page 4-44), The noise levels generated by 
sand mining at the hydraulic suction dredge’s location are within the sound range 
that can result in behavioral responses by fish and marine mammals but are below levels 
that are likely to cause physical damage to sensory receptors or other physiological 
effects (Hanson Environmental 2004). Behavioral responses can include 
avoidance behavior, such as change in swimming direction and speed. Such impacts 
are largely localized. Based on these findings, the temporary increase in noise above 
ambient levels due to sand mining activities is considered less than significant. 

Thus the DEIR does not really address why these impacts are not significant, unless it 
concludes that as long as the effects are not lethal or physically damaging there is no 
significant impact. But this ignores the criteria of significance identified by the EIR that 
includes:
• A net loss occurs in the functional habitat value of a special biological significance; 
• There is a potential for the movement or migration of fish to be impeded; (page 4.1-40) 

Perhaps it is because it finds these impacts to be local effects that it finds no significant 
impact. But if all local impacts are insignificant then no impacts to habitat will ever be 
significant since all habitat is local. And perhaps it is because the noise levels are 
intermittent. But intermittent or not, if a fish is forced to change its movement or not feed 
for a moment because of the noise at that moment-that is an impact and sand-mining 
takes place often enough for the likelihood of fish to be disturbed should be high. In any 
case, the DEIR should have provided some analysis, not just a brief dismissal of the 
potential impacts. 
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Citizens Committee to  Page 3
Complete the Refuge 

For all these reasons, we urge you to withdraw this DEIR and revise it with peer-
reviewed studies and with specific input and assistance from the USGS in order to gain a 
true picture of the potential impacts to the Bay and coast from a continued sand-mining 
operation. At the very least, we urge you to adopt the Reduced Project Alternative. 

Sincerely yours, 

Arthur Feinstein 
Conservation Coordinator 
415-680-0643
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I. Executive Summary / Project Description – Characterization of Leases and Project 
Objective.

The EIR should clarify and emphasize that the proposed project is a renewal of leases for 
an existing, ongoing activity and not simply issuance of “new” leases that implies a new 
activity.

In the Executive Summary, Introduction and Project Description sections of the Draft EIR 
(DEIR), the renewals of the mineral extraction leases with the California State Lands 
Commission (CSLC) for sand mining are characterized as issuance of proposed “new” leases.
The existing leases provide for one 10-year renewal, as follows: 

Lessee is granted a right to renew this Lease for one (1) additional period of ten 
(10) years upon terms and conditions including, but not limited to, modification of 
the royalty or rental provisions, or any other provisions in a manner which, in the 
opinion of Lessor, will reasonably protect the interests of Lessor.  Such renewal 
shall be subject to all applicable statutes and regulations then in effect including, 
but not limited to, a review and analysis under the California Environmental 
Quality Act and other pertinent environmental statutes and regulations. 

While we understand that, for business purposes, the renewal with renegotiation of business and 
other terms effectively may be called a “new” lease, we want to make sure that DEIR 
appropriately emphasizes that the process is a renewal of an existing, ongoing activity that has 
been occurring for decades – NOT the approval of a new activity.  The representation of the 
process as issuance of “new” leases occurs in several places in the Executive Summary, 
Introduction and Project Description, and may confuse the reader.  The Final EIR should 
consistently reflect the process as a renewal of existing leases. 

I-49

lsb
Line

lsb
Text Box
10-2



2

II. Baseline Issues (general)

In this case, use of the 2007 production levels as the baseline condition is inconsistent with 
CEQA.  The baseline should be revised to reflect the more representative average 
production for the years 1998-2008.  Further, the baseline should include the volume mined 
by Cemex in the same areas during the same period.

The Draft EIR (DEIR) selected the baseline condition for analysis of the Project impacts as “the 
existing physical effects of mining operations occurring at the time the NOP was issued and the 
physical effects of past sand mining operations.”  The DEIR thus uses the volume of sand mined 
from the Project lease areas for the year 2007. 

As indicated in the DEIR, pursuant to the CEQA Guidelines the conditions that exist at the time 
of NOP issuance “normally” constitute the baseline conditions.  Despite this general rule, CEQA 
expressly recognizes that, when a proposed project alters the operations of an existing facility, 
past operational patterns may be appropriately  included for purposes of establishing existing 
environmental conditions.  See e.g., County of Amador v. El Dorado County Water Agency, 76 
Cal.App.4th 931, 953 (1999).  The California Supreme Court has rejected the use of previously 
permitted capacity as the baseline where it is not representative of baseline conditions.  CBE v. 
SCAQMD, 226 P.3d 985 (2010).  However, the Court’s decision left intact, and indeed requires 
adherence to, the principle that it may be necessary for a lead agency to rely on a "historic usage" 
baseline, i.e., the average level of operation of an industrial facility over a representative period 
of time, as opposed to relying on a one-year snapshot of operations.  The Court stated: 

CEQA Guidelines section 15125 (Cal.Code Regs., tit. 14, § 15125, subd. (a))
directs that the lead agency “normally” use a measure of physical conditions “at 
the time the notice of preparation [of an EIR] is published, or if no notice of 
preparation is published, at the time environmental analysis is commenced.” But, 
as one appellate court observed, “the date for establishing baseline cannot be a 
rigid one. Environmental conditions may vary from year to year and in some 
cases it is necessary to consider conditions over a range of time periods.” (Save
Our Peninsula Committee v. Monterey County Bd. of Supervisors, supra, 87 
Cal.App.4th at p. 125, 104 Cal.Rptr.2d 326.) In some circumstances, peak impacts 
or recurring periods of resource scarcity may be as important environmentally as 
average conditions. Where environmental conditions are expected to change 
quickly during the period of environmental review for reasons other than the 
proposed project, project effects might reasonably be compared to predicted 
conditions at the expected date of approval, rather than to conditions at the time 
analysis is begun. (Id. at pp. 125-126, 104 Cal.Rptr.2d 326.) A temporary lull or 
spike in operations that happens to occur at the time environmental review for a 
new project begins should not depress or elevate the baseline; overreliance on 
short-term activity averages might encourage companies to temporarily increase 
operations artificially, simply in order to establish a higher baseline. 

Neither CEQA nor the CEQA Guidelines mandates a uniform, inflexible rule for 
determination of the existing conditions baseline. Rather, an agency enjoys the 
discretion to decide, in the first instance, exactly how the existing physical 
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